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Bureau of Customs and 
Border Protection 


General Notices 
19 CFR Part 122 


Required Advance Electronic Presentation of 
Cargo Information: Revised Compliance 
Dates for Air Cargo Information 


AGENCY: Customs and Border Protection, Department of Home- 
land Security. 


ACTION: Announcement of revised compliance dates. 


SUMMARY: This document advises the public of the revised imple- 
mentation schedule set forth by the Bureau of Customs and Border 
Protection requiring the advance electronic transmission of informa- 
tion for cargo brought into the United States by air. The original 
date set for compliance was March 4, 2004. There will be staggered 
starting dates for compliance, with the earliest compliance date set 
for August 13, 2004. 


DATES: The compliance date for the advance electronic transmis- 
sion of inbound air cargo information published December 5, 2003 
(68 FR 68140) is modified pursuant to § 122.48a(e)(2). The imple- 
mentation schedule set forth in the Supplementary Information dis- 
cussion establishes three different compliance dates when CBP will 
require electronic transmission of inbound air cargo manifest data, 
depending on the location of the airport where cargo arrives in the 
United States. 


FOR FURTHER INFORMATION CONTACT: David M. King, 
Manifest and Conveyance Branch, (202) 927-1133. 


SUPPLEMENTARY INFORMATION: 





Background 


Section 343(a) of the Trade Act of 2002, as amended (the Act; 19 
U.S.C. 2071 note), required that the Bureau of Customs and Border 
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Protection (CBP) promulgate regulations providing for the manda- 
tory collection of electronic cargo information, by way of a CBP- 
approved electronic data interchange system, before the cargo is ei- 
ther brought into or sent from the United States by any mode of 
commercial transportation (sea, air, rail or truck). The cargo infor- 
mation required is that which is reasonably necessary to enable 
high-risk shipments to be identified for purposes of ensuring cargo 
safety and security and preventing smuggling pursuant to the laws 
enforced and administered by CBP. 

On December 5, 2003, CBP published in the Federal Register 
(68 FR 68140) a final rule specifically intended to effectuate the pro- 
visions of the Act. In particular, a new § 122.48a was added to the 
CBP Regulations (19 CFR 122.48a) to implement the Act’s provisions 
relating to inbound air commerce. Section 122.48a(a) describes the 
general requirement that for inbound aircraft with commercial cargo 
aboard, CBP must electronically receive information concerning the 
incoming cargo in advance of its arrival. Section 122.48a(e)(1) set a 
general compliance date of March 4, 2004 for those air carriers re- 
quired to participate, and other parties electing to participate, in ad- 
vance automated cargo information filing. However, pursuant to 
§ 122.48a(e)(2) CBP has set forth a revised implementation schedule 
in order to complete necessary modifications to the approved elec- 
tronic data interchange system, train CBP personnel at affected 
ports and complete certification testing of new participants. 

The CBP-approved electronic data interchange system, through 
which the affected parties will be required to transmit and receive 
information pursuant to these regulatory provisions, is known as the 
Air Automated Manifest System (Air AMS). Although CBP and cer- 
tain trade members presently participate in Air AMS on a voluntary 
basis, the final rule established procedures not currently supported 
by the existing system edits in Air AMS. Therefore, CBP has under- 
taken to modify certain critical aspects of Air AMS. CBP will intro- 
duce these changes by May 13, 2004, when a 90-day certification 
testing period begins for all parties who develop Air AMS communi- 
cations. 

Accordingly, it is necessary for CBP to revise the compliance dates 
for the advance electronic transmission of air cargo information as 
specified in the following implementation schedule. Compliance 
dates are staggered because they will allow CBP to deploy training 
resources for its personnel on a regional basis and prevent CBP from 
having to conduct certification testing for all new participants at one 
time. 
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Air AMS Implementation Schedule 


Date: | Ports in the following locations: 


August 13, 2004 | Connecticut, Delaware, District of Columbia, 
Florida, Georgia, Maine, Maryland, Massachu- 
setts, New Hampshire, New Jersey, New York, 
North Carolina, Pennsylvania, Puerto Rico, 
Rhode Island, South Carolina, Vermont, Vir- 
ginia, West Virginia 








October 13, 2004 Alabama, Arkansas, Illinois, Indiana, Iowa, 

| Kansas, Kentucky, Louisiana, Michigan, Min- 
nesota, Mississippi, Missouri, Nebraska, New 
Mexico, Ohio, Oklahoma, South Dakota, Ten- 
| nessee, Texas, Wisconsin 





December 13, 2004 | Alaska, Arizona, California, Colorado, Hawaii, 
Idaho, Montana, Nevada, North Dakota, Or- 
egon, Utah, Washington 





Beginning on the dates set forth in the implementation schedule 
above, CBP will require electronic transmission of advance informa- 
tion for any cargo that arrives in the United States by air at a port of 
entry within one of the locations specified. 


Technical Requirements 


The technical specifications required for participation in Air AMS 
are detailed in the CBP publication Customs Automated Manifest 
Interface Requirements (CAMIR-AIR), currently available on 
the CBP website at: http://(www.cbp.gov/xp/cgov/import/operations_ 
support/automated_systems/ams/camir_air/. 

Once the changes to Air AMS are introduced, CBP will update 
CAMIR-AIR with the new technical specifications. Those seeking to 
develop software based on the new system edits may begin certifica- 
tion testing of such software after May 13, 2004. Existing Air AMS 
participants and potential Air AMS participants will have until the 
revised compliance date to complete changes to their software or pro- 
cure software that is compliant with the new specifications. 


Dated: February 27, 2004 


ROBERT C. BONNER, 
Commissioner, 
Customs and Border Protection. 


[Published in the Federal Register, March 4, 2004 (69 FR 10151)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, March 10, 2004, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


a 
19 CFR PART 177 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF AN 
ARTIFICIAL TREE 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to tariff classification of an artificial tree. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is revoking a ruling letter pertain- 
ing to the tariff classification of an artificial Christmas tree under 
the Harmonized Tariff Schedule of the United States (“HTSUS”). 
Customs is also revoking any treatment previously accorded by Cus- 
toms to substantially identical transactions. Notice of the proposed 
action was published in the Customs Bulletin on January 28, 2004. 
No comments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after May 
23, 2004. 


FOR FURTHER INFORMATION CONTACT: Neil S. Helfand, 
General Classification Branch, (202) 572-8791. 
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SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs Bulletin 
on January 28, 2004, proposing to revoke a ruling letter pertaining 
to the classification of an artificial Christmas tree. No comments 
were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memoran- 
dum or decision or protest review decision) on the merchandise sub- 
ject to this notice should have advised Customs during the comment 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. 
Any person involved in substantially identical transactions should 
have advised Customs during the comment period. An importer’s 
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failure to advise Customs of substantially identical transactions or of 
a specific ruling not identified in this notice, may raise issues of rea- 
sonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of the final no- 
tice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY J83527 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed HQ 966616. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded 
by Customs to substantially identical transactions. HQ 966616 is set 
forth as an attachment to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: March 38, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
(aN RR te 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966616 
March 3, 2004 
CLA-2 RR:CR:GC 966616 NSH 
CATEGORY: Classification 
TARIFF NO.: 9505.10.25 
Ms. KIM YOUNG 
BDP INTERNATIONAL 
2721 Walker Avenue N.W. 
Grand Rapids, MI 49504 
RE: NY J83527 revoked; Christmas bendable stick tree; Midwest of Cannon 
Falls v. United States; Park B. Smith, Ltd. v. United States 
DEAR MS. YOUNG: 

This is in response to your letter of July 15, 2003, requesting reconsidera- 
tion of NY J83527, dated April 22, 2003, on behalf of Meijer Distribution, on 
the classification of an artificial tree under the Harmonized Tariff Schedule 
of the United States (HTSUS). Your letter has been referred to this office for 
reply. 

FACTS: 


The subject merchandise, item #921207, is referred to as a “Christmas 
bendable stick tree” by the manufacturer and is composed, by surface area, 
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of 70 percent wire and 30 percent plastic. The item measures approximately 
18 inches in height and is composed of multiple strands of green colored 
wire that are intertwined to form the shaft of the tree. Individual green 
wires are interspersed and protrude from the shaft of the tree, representing 
its branches; those wires at the bottom of the shaft are the longest and the 
wires taper off in length as they approach the top of the shaft, giving the 
item a recognizable evergreen tree appearance. At the tip of each branch is a 
single LED light that is red, green, or yellow in color. There are a total of 45 
branches, and thus a total of 45 LED lights, on the tree. The base of the tree 
is composed of plastic and houses a two “C” size battery compartment with 
an on/off switch on the bottom. When turned on, the lights on the tree 
twinkle or glow. 

On April 22, 2003, Customs issued NY J83527, holding that the item was 
classified in subheading 6702.90.65, HTSUS, which provides for “[a]rtificial 
flowers, foliage and fruit and parts thereof; articles made of artificial flow- 
ers, foliage or fruit: [o]f other materials: [o]ther: [o]ther.” You contend that 
the tree is properly classified under heading 9505, HTSUS, which provides, 
in pertinent part, for “[flestive, carnival or other entertainment articles. . .” 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY J83527, as 
described below, was published in the Customs Bulletin on January 28, 
2004. No comments were received in response to the notice. 


ISSUE: 


Whether the subject tree is properly classified as artificial foliage in head- 
ing 6702, HTSUS, or as a festive, carnival or other entertainment article un- 
der heading 9505, HTSUS. 


LAW AND ANALYSIS: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes and, 
provided such headings or notes do not otherwise require, according to the 
remaining GRIs 2 through 6. The Explanatory Notes (EN) to the Harmo- 
nized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classifica- 
tion under the HTSUS by offering guidance in understanding the scope of 
the headings and GRIs. 

The HTSUS provisions under consideration are as follows: 

6702 Artificial flowers, foliage and fruit and parts thereof; ar- 

ticles made of artificial flowers, foliage or fruit: 


6702.90 Of other materials: 
Other: 
6702.90.65 Other 
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Festive, carnival or other entertainment articles, including 
magic tricks and practical joke articles; parts and accesso- 
ries thereof: 


9505.10 Articles for Christmas festivities and parts and acces- 
sories thereof: 


Christmas Ornaments: 
Other: 


9505.10.25 Other 


In Midwest of Cannon Falls, Inc. v. United States, 20 CIT 123 (1996), affd 
in part, rev'd in part, 122 F.3d 1423, Appeal Nos. 96-1271, 96-1279 (Fed. 
Cir. 1997) (hereinafter Midwest), the court addressed the scope of heading 
9505, HTSUS, specifically the class or kind of merchandise termed “festive 
articles,” and provided guidelines for classification of goods in the heading. 
According to the Midwest guidelines, merchandise is classifiable as a festive 
article under heading 9505, HTSUS, when the article, as a whole: 


1. Is not predominately of precious or semiprecious stones, precious metal 
or metal clad with precious metal; 


. Functions primarily as a decoration or functional item used in celebra- 
tion of, and for entertainment on, a holiday; and 


3. Is associated with or used on a particular holiday 


The standard set forth in Midwest has been affirmed, in pertinent part, 
through the holding in Park B. Smith, Ltd. v. United States, Slip Op. 
2001-63 (Ct. Int'l Trade 2001), affd in part, vacated in part, 347 F.3d 922, 
(Fed. Cir., 2003) (hereinafter Park). In Park, the United States Court of Ap- 
peals for the Federal Circuit held that articles with symbolic content associ- 
ated with a particular recognized holiday, such as Christmas trees, meet the 
Midwest criteria and are prima facie classifiable as festive articles under 
heading 9505, HTSUS. 

In addition to the guidelines set forth in Midwest, general criteria for de- 
termining “class or kind” with respect to classification were set forth in 
United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 F.2d 
373 (1976), cert. denied, 429 U.S. 979 (hereinafter Carborundum). Those cri- 
teria include the general physical characteristics of the article, the expecta- 
tion of the ultimate purchasers, the channels, class or kind of trade in which 
the item moves, the environment of the sale (accompanying accessories and 
the manner in which the item is advertised and displayed), the use in the 
same manner as merchandise which defines the class, the economic practi- 
cality of so using the import, and recognition within the trade of this use. 

In considering the Midwest standards, the item in question is not pre- 
dominately of precious or semiprecious stones, precious metal or metal clad 
with precious metal. It is intended by the manufacturer to represent a tree, 
as evidenced by both its shape and color. Furthermore, the item is decorated 
with colored lights at the ends of its branches, which, when power is turned 
on, glow and twinkle like those commonly associated with Christmas trees. 
Although trees may be adorned with blinking lights during holidays other 
than Christmas, it seems apparent that an evergreen shaped artificial tree 
with colored and blinking lights is representative, and intended to be, a 
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Christmas tree. Customs believes that a tree can be decorated to a greater 
or lesser degree and still be considered a festive article for purposes of being 
classified under heading 9505, HTSUS. We note that in prior rulings, Cus- 
toms has held that an evergreen shaped artificial tree that is decorated with 
just one type of ornamentation, e.g., lights or acrylic beads, has been recog- 
nized as a Christmas tree under heading 9505, HTSUS. See NY J84354 
dated May 16, 2003 and NY G88387 dated April 2, 2001. 

In further considering the general criteria as set forth in Carborundum, 
the packaging in which the item is sold advertises it as “Twinkle,Twinkle 
Little Tree,” and indicates its usefulness as a Christmas decoration for use 
around the house. Moreover, the item will be sold in Meijer’s Trim-A-Tree 
department, and only for the duration of the Christmas holiday season. It 
does not appear likely that the item has any utility outside of decorative 
purposes during the Christmas season because the consumer perceives it as 
an artificial Christmas tree, which is an accepted symbol of a recognized 
holiday. 

Based on the above analysis, we conclude that the item is an artificial 
Christmas tree and therefore classified in subheading 9505.10.25, HTSUS, 
as: “[flestive, carnival or other entertainment articles...: [articles for 
Christmas festivities and parts and accessories thereof: [c|hristmas orna- 
ments: [o]ther: [o]ther.” 

HOLDING: 

The item at issue herein is classified in subheading 9505.10.25, HTSUS, 
as “[flestive, carnival or other entertainment articles...: [alrticles for 
Christmas festivities and parts and accessories thereof: [c]hristmas orna- 
ments: [o]ther: [o]ther.” 

EFFECT ON OTHER RULINGS: 
NY J83527 is REVOKED. In accordance with 19 U.S. C. 1625(c), this rul- 
ing will become effective 60 days after publication in the Customs Bulletin. 
John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


| ee 


PROPOSED MODIFICATION OF RULING LETTERS AND REVO- 
CATION OF TREATMENT RELATING TO THE CLASSIFICATION 
OF METALIZED POLYESTER EMBROIDERY THREAD AND 
DECORATIVE WIRED TRIM 


AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security. 


ACTION: Notice of proposed modification of two tariff classification 
ruling letters and revocation of any treatment relating to the classi- 
fication of metalized polyester embroidery thread and a decorative 
wired trim. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
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Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP intends to modify two ruling letters re- 
lating to the tariff classification, under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA), of metalized polyes- 
ter embroidery thread and a decorative wired trim. Similarly, CBP is 
revoking any treatment previously accorded by it to substantially 
identical merchandise. Comments are invited on the correctness of 
this proposed action. 


DATE: Comments must be received on or before April 23, 2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at U.S. Customs 
and Border Protection, 799 9th Street, N.W., Washington, D.C., dur- 
ing regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Ann _ Segura 
Minardi, Textiles Branch, (202) 572-8822. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended and related laws. Two new concepts which emerge from the 
law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with CBP laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the CBP and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. section 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to modify two ruling letters per- 
taining to the tariff classification of metalized polyester embroidery 
thread and a decorative wired trim. Although in this notice, CBP is 
specifically referring to the modification of New York Ruling Letter 
(NY) J81433, dated March 11, 2003 (Attachment A), and NY J82071, 
dated March 21, 2003 (Attachment B), this notice covers any rulings 
on this merchandise which may exist but have not been specifically 
identified. CBP has undertaken reasonable efforts to search existing 
databases for rulings in addition to the two identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice, memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice, should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling is- 
sued to a third party, CBP personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or CBP’s previous interpretation of the HTSUSA. Any per- 
son involved in substantially identical transactions should advise 
CBP during this notice period. An importer’s failure to advise CBP of 
substantially identical merchandise or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subse- 
quent to the effective date of the final decision on this notice. 

In NY J81433, CBP ruled that the sample described as the metal- 
ized polyester gold embroidery thread was classifiable in subheading 
5606.00.0090, HTSUSA, which provides for gimped yarn, and strip 
and the like of heading 5404 or 5405, gimped. Since the issuance of 
that ruling, CBP has reviewed the classification of this item and has 
determined that the cited ruling is in error. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (“ENs”) 
to heading 5606 specifically exclude “gimped metalized yarn”. As 
such, we have determined that this metalized polyester gold embroi- 
dery thread and should be classified in subheading 5605.00.9000, 
HTSUSA, which provides for “Metalized yarn, whether or not 
gimped, being textile yarn, or strip or the like of heading 5404 or 
5405, combined with metal in the form of thread, strip or powder or 
covered with metal: Other.” 

In NY J82071, CBP ruled that two of the four samples at issue 
were classifiable in subheading 5607.50.3500, HTSUSA, which pro- 
vides for twine, cordage, rope and cable of synthetic fibers. Since the 
issuance of that ruling, CBP has reviewed the classification of the 
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sample identified as item # MXT 12208 and has determined that the 
cited ruling is in error. We have determined that this item, composed 
of metalized strip, untwisted filament and wire, is classified pursu- 
ant to a GRI 1 analysis, in subheading 5605.00.9000, HTSUSA, 
which provides for other metalized yarn. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY J81433, 
dated March 11, 2003, and NY J82071, dated March 21, 2003, and 
any other ruling not specifically identified that is contrary to the de- 
termination set forth in this notice to reflect the proper classification 
of the merchandise pursuant to the analysis set forth in Headquar- 
ters Ruling Letters (HQ) 966599 (Attachment C) and HQ 966438 
(Attachment D). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP 
intends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions that are contrary to the determina- 
tion set forth in this notice. Before taking this action, consideration 
will be given to any written comments timely received. 


DATED: March 3, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
cE 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J81433 
March 11, 2003 
CLA-—2-—54:RR:NC:N3:351 J81433 
CATEGORY: Classification 
TARIFF NO.: 5402.43.9040, 5606.00.0090 


Ms. EVELYN EDWARDS 

TEXMAC, INC. 

3001 Stafford Drive 

P.O. Box 668128 

Charlotte, NC 28266-8128 

RE: The tariff classification of polyester embroidery thread from Japan. 
DEAR MS. EDWARDS: 

In your letter dated February 26, 2003, you requested a ruling on tariff 
classification. 

You submitted two samples of 100% polyester filament embroidery thread. 
You state that they will be used in the commercial embroidery business un- 
der the commercial name Rapos. There is no indication that either has been 
dressed for sewing thread. You state that they come in 1,000-, 2,000- and 
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5,000-meter lengths and in a wide array of colors. However, this ruling will 
only apply to the two samples before us. 

The green is composed of two multifilament plies twisted together. The ap- 
plicable subheading for the green yarn will be 5402.43.9040, Harmonized 
Tariff Schedule of the United States (HTS), which provides for synthetic fila- 
ment yarn (other than sewing thread) not put up for retail sale, other yarn, 
single, of polyester, other, other, multifilament, with twist of 5 turns or more 
per meter. The general rate of duty will be 8.2 percent ad valorem. 

The gold thread is composed of polyester strip wrapped spirally (gimped) 
around a multifilament core which itself has no twist and does not twist 
with the strip. The strip meets the tariff definition of textile. 

The applicable subheading for the gold thread will be 5606.00.0090, HTS, 
which provides for gimped yarn, and strip and the like of heading 5404 or 
5405, gimped. The general rate of duty will be 8.4 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R.). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Mitchel Bayer at 646-733-3102. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


Mec 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J82071 
March 21, 2003 
CLA-—2-—56:RR:NC:N3:351 J82071 
CATEGORY: Classification 
TARIFF NO.: 5607.50.3500, 6307.90.9889 
Ms. CAROL KRUPSKAS 
IMPORT SUPERVISOR 
KAMINO INTERNATIONAL TRANSPORT, INC. 
Airport Industrial Park, Bldg. B4A 
Valley Stream, NY 11581 


RE: The tariff classification of cords with wires, an applique, and trimmings 
from China. 


DEAR Ms. KRUPSKAS: 

In your letter dated March 14, 2003, you requested a ruling on behalf of 
Horizon Fabrics, on tariff classification. 

You submitted four samples. 

Item MXT12207 is composed of filament yarn mixed with a wire. One side 
is red yarn and the other is green; these are held in place by yarns criss- 
crossing the length of the wire. Every 1/4” or so, the yarns are pulled creat- 
ing a puff effect, alternately red and green. 
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Item MXT12208 is composed of metallic strip wrapped around untwisted 
filament and a wire. The “eyelash” effect is created by twisting two groups of 
the same yarn, about 1” in length, at 1-1/4” intervals. 

In both cases, the wire allows the yarns to be shaped for decorative pur- 
poses. In neither case is the wire itself decorative. 

The applicable subheading for MXT12207 and MXT12208 will be 
5607.50.3500, Harmonized Tariff Schedule of the United States (HTS), 
which provides for twine, cordage, rope and cable; of other synthetic fibers; 
not braided or plaited; other. The general rate of duty will be 20 cents per kg 
+ 11.2 percent ad valorem. 

Subheading 5607.50.3500 falls within textile category designation 201. 
Based upon international textile trade agreements products of Taiwan and 
China are subject to quota and the requirement of a visa. 

The designated textile and apparel categories and their quota and visa 
status are the result of international agreements that are subject to fre- 
quent renegotiations and changes. To obtain the most current information, 
we suggest that you check, close to the time of shipment, the U.S. Customs 
Service Textile Status Report, an internal issuance of the U.S. Customs Ser- 
vice, which is available at the Customs Web site at www.customs.gov. In ad- 
dition, the designated textile and apparel categories may be subdivided into 
parts. If so, visa and quota requirements applicable to the subject merchan- 
dise may be affected and should also be verified at the time of shipment. 

Item MXT12230 is a row of Christmas trees, each 3/4” tall, made of two 
layers of polyester fabric with a thin layer of batting in between. 

Item DD11298-123 is an assortment of iron-on appliques in the shape of 
flowers. Each is composed of untwisted polyethylene strips; each strip is un- 
der 5 mm in width, thus meeting the tariff definition of textile strip. Each 
applique is a smaller flower sewn onto a larger one with a metal bead in the 
center. 

The applicable subheading for MXT12230 and DD11298-123 will be 
6307.90.9889, HTS, which provides for other made-up textile articles, other. 
The general rate of duty will be seven percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R.). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Mitchel Bayer at 646-733-3102. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966599 
CLA-—2: RR:CR:TE 966599 ASM 
CATEGORY: Classification 
TARIFF NO.: 5605.00.9000 
Ms. EVELYN EDWARDS 
TEXMAC, INC. 
3001 Stafford Drive 
P.O. Box 668128 
Charlotte, NC 28266-8128 


RE: Modification of NY J81433; Metalized Polyester Embroidery Thread 


DEAR Ms. EDWARDS: 

This letter involves the modification of Customs and Border Protection 
(CBP), Department of Homeland Security, New York Ruling (NY) J81433, 
dated March 11, 2003, concerning the classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of metalized poly- 
ester embroidery thread. We have reviewed this ruling and determined that 
the classification provided for this merchandise is incorrect. A sample of the 
subject merchandise was submitted to this office for examination. 


FACTS: 


The subject article is a metalized polyester gold embroidery thread. The 


thread is composed of polyester strip wrapped spirally (gimped) around a 
multifilament core which itself has no twist and does not twist with the 
strip. The strips are considered textile material for tariff classification pur- 
poses. In NY J81433, the subject thread was classified in subheading 
5606.00.0090, HTSUSA, which provides , in pertinent part, for gimped yarn, 
and strip and the like of heading 5404 or 5405, gimped. 


ISSUE: 

What is the proper classification for the merchandise? 
LAW AND ANALYSIS: 

Classification under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and 
any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the heading and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at 
the international level. While neither legally binding nor dispositive, the 
ENs provide a commentary on the scope of each heading of the HTSUS and 
are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The subject article is classifiable pursuant to GRI 1 and is specifically de- 
scribed in Heading 5605, HTSUSA, which provides for “Metallized yarn, 
whether or not gimped, being textile yarn or strip or the like of heading 5404 
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or 5405, combined with metal in the form of thread, strip or powder or cov- 
ered with metal.” In addition, the 56.05 EN states that the heading covers: 


(2) Yarn of any textile material (including monofilament, strip and 
the like, and paper yarn) covered with metal by any other process. 


The 56.05 EN further states that the heading covers products consisting 
of a core of plastic film coated with “metal dust, sandwiched by means of an 
adhesive between two layers of plastic film.” The EN also provides exem- 
plars of the types of yarns covered by heading 5605, e.g.,... fancy cords as 
used by confectioners, obtained by twisting together two or more metalized 
yarns.” Although the yarn at issue is gimped, it is more specifically and com- 
pletely described as a metalized yarn of heading 5605, HTSUSA. Further- 
more, by the terms of heading 5606, HTSUSA, the subject article is excluded 
from heading 5606, HTSUSA, which provides for “Gimped yarn, and strip 
and the like of heading 5404 or 5405, gimped (other than those of heading 
5605 and gimped horsehair yarn); chenille yarn (including flock chenille 
yarn); loop wale-yarn“ because the heading specifically excludes gimped 
metalized yarns of heading 5605. See EN to 56.06. 

Clearly, the subject merchandise meets the terms of heading 5605, 
HTSUSA, and is in accordance with the EN. Additionally, Section XI EN, 
General Note (I)(B)(2), Table I (page 920, 2002 Ed.) places metalized yarn in 
heading 56.05 “in all cases.” Furthermore, in two recent rulings CBP classi- 
fied metalized yarn in subheading 5605.00.9000, HTSUSA. See Headquar- 
ters Ruling (HQ) 964997, dated May 20, 2002; and NY J82791, dated April 
4, 2003. Therefore, by virtue of GRI 1, the metalized polyester gold embroi- 


dery thread is properly classified under subheading 5605.00.90, HTSUSA, 
which provides for metalized yarn. 

In view of the foregoing, we have determined that NY J81433, incorrectly 
classified the metalized polyester gold embroidery thread. 


HOLDING: 

NY J81433, dated March 11, 20038, is hereby modified. 

The subject merchandise, identified as metalized polyester gold embroi- 
dery thread, is correctly classified in subheading 5605.00.9000, HTSUSA, 
which provides for, “Metalized yarn, whether or not gimped, being textile 
yarn, or strip or the like of heading 5404 or 5405, combined with metal in 
the form of thread, strip or powder or covered with metal: Other.” The gen- 
eral column one duty rate is 13.2 percent ad valorem. The textile category is 
201. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest the importer 
check, close to the time of shipment, the Textile Status Report for Absolute 
Quotas, previously available on the CBP Electronic Bulletin Board (CEBB), 
which is available on the CBP Bulletin Website at www.customs.treas.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
the importer should contact the local CBP office prior to importation of this 
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merchandise to determine the current status of any import restraints or re- 
quirements. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


a 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966438 
CLA-—2: RR:CR:TE 966438 ASM 
CATEGORY: Classification 
TARIFF NO.: 5605.00.9000 


Ms. CAROL KRUPSKAS 

IMPORT SUPERVISOR 

KAMINO INTERNATIONAL TRANSPORT, INC. 

Airport Industrial Park, Bldg. B4A 

Valley Stream, NY 11581 

RE: Modification of NY J82071; Tariff Classification of Decorative Wired 
Trim 


DEAR MS. KRUPSKAS: 

This letter involves the modification of Customs and Border Protection 
(CBP), Department of Homeland Security, New York Ruling (NY) J82071, 
dated March 21, 2003, concerning the classification, among other things, un- 
der the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) of certain decorative wired trim. We have reviewed this ruling 
and determined that the classification provided for this merchandise is in- 
correct. A sample of the subject merchandise was submitted to this office for 
examination. 


FACTS: 

The subject article is a decorative wired trim, Item # MXT12208. The ar- 
ticle is composed of lengths of metalized plastic strips that have been 
wrapped around untwisted filament and a wire. A decorative “eyelash” effect 
is created by twisting groups of the plastic strips, in 1-inch lengths, at 1-1/4 
inch intervals. The strips are considered textile material for tariff classifica- 
tion purposes. 

In NY J82071, the subject article was classified in subheading 
5607.50.3500, HSTUSA, which provides for twine, cordage, rope and cable; 
of other synthetic fibers; not braided or plaited; other. Based on information 
received from the import quote sheet supplied by the broker we note that 
the subject article is described as an “eyelash cord” made from 20 percent 
wire and 80 percent metallic, of knit construction. As such, we have deter- 
mined that the plastic strips are metalized. 


ISSUE: 


What is the proper classification for the merchandise? 
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LAW AND ANALYSIS: 

Classification under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and 
any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the heading and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at 
the international level. While neither legally binding nor dispositive, the 
ENs provide a commentary on the scope of each heading of the HTSUS and 
are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The subject article is classifiable pursuant to GRI 1 and is specifically de- 
scribed in Heading 5605, HTSUSA, which provides for “Metallized yarn, 
whether or not gimped, being textile yarn or strip or the like of heading 5404 
or 5405, combined with metal in the form of thread, strip or powder or cov- 
ered with metal.” In addition, the 56.05 EN states that the heading covers: 


(2) Yarn of any textile material (including monofilament, strip and 
the like, and paper yarn) covered with metal by any other process. 


The 56.05 EN further states that the heading covers products consisting 
of a core of plastic film coated with “metal dust, sandwiched by means of an 
adhesive between two layers of plastic film.” The EN also provides exem- 
plars of the types of yarns covered by heading 5605, e.g., ... fancy cords as 


used by confectioners, obtained by twisting together two or more metalized 
yarns.” 

The yarn at issue contains a wire. EN (1) to heading 5607 includes therein 
as twine, cordage or rope, yarn reinforced with metal thread. In the instant 
case, the wire does not reinforce the yarn. Rather, the wire allows the yarn 
to be shaped, lending to its decorative nature. The heading text to 5605 
more specifically and completely describes the decorative wire trim as 
metalized yarn. In fact, the heading text mentions yarn combined with 
metal thread or strip such as this wire. 

Clearly, the subject merchandise meets the terms of heading 5605, 
HTSUSA, and is in accordance with the EN. Additionally, Section XI EN, 
General Note (I)(B)(2), Table I (page 920, 2002 Ed.) places metalized yarn in 
heading 56.05 “in all cases.” Furthermore, in two recent rulings CBP classi- 
fied metalized yarn in subheading 5605.00.9000, HTSUSA. See Headquar- 
ters Ruling (HQ) 964997, dated May 20, 2002; and NY J82791, dated April 
4, 2003. Therefore, by virtue of GRI 1, the decorative wired trim is properly 
classified under subheading 5605.00.90, HTSUSA, which provides for metal- 
ized yarn. 

In view of the foregoing, we have determined that NY J82071, incorrectly 
classified the decorative wired trim. 


HOLDING: 

NY J82071, dated March 21, 2003, is hereby modified. 

The subject merchandise, Item # MXT 12208, is correctly classified in sub- 
heading 5605.00.9000, HTSUSA, which provides for, “Metalized yarn, 
whether or not gimped, being textile yarn, or strip or the like of heading 
5404 or 5405, combined with metal in the form of thread, strip or powder or 
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covered with metal: Other.” The general column one duty rate is 13.2 per- 
cent ad valorem. The textile category is 201. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest the importer 
check, close to the time of shipment, the Textile Status Report for Absolute 
Quotas, previously available on the CBP Electronic Bulletin Board (CEBB), 
which is available on the CBP Bulletin Website at www.customs.treas.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
the importer should contact the local CBP office prior to importation of this 
merchandise to determine the current status of any import restraints or re- 
quirements. 





MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


| 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
LIQUID 1,2-POLYBUTADIENE RUBBER (NISSO-PB B-1000) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of ruling letter and revocation of 
treatment relating to tariff classification of Liquid 1,2-Polybutadiene 
Rubber (NISSO PB-B 1000). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is revoking a ruling letter pertain- 
ing to the tariff classification of Liquid 1,2-Polybutadiene Rubber 
(NISSO PB-B 1000) under the Harmonized Tariff Schedule of the 
United States (“HTSUS”), and is revoking any treatment previously 
accorded by Customs to substantially identical transactions. Notice 
of the proposed actions was published in the Customs Bulletin on 
February 4, 2004. No comments were received in response to the no- 
tice. 

EFFECTIVE DATE: This action is effective for merchandise en- 


tered or withdrawn from warehouse for consumption on or after May 
23, 2004. 


FOR FURTHER INFORMATION CONTACT: ichelle Garcia, 
General Classification Branch, (202) 572—8745. 
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SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs Bulletin 
on February 4, 2004, proposing to revoke NY 818016, which involved 
the classification of Liquid 1,2- Polybutadiene Rubber (NISSO PB-B 
1000). No comments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memoran- 
dum or decision or protest review decision) on the merchandise sub- 
ject to this notice should have advised Customs during the comment 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule. Any person involved in 
substantially identical transactions should have advised Customs 
during the comment period. An importer’s failure to advise Customs 
of substantially identical transactions or of a specific ruling not iden- 
tified in this notice may raise issues of reasonable care on the part of 
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the importer or its agents for importations of merchandise subse- 
quent to the effective date of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY 818016 
and any other ruling not specifically identified in order to reflect the 
proper classification of the Liquid 1,2-Polybutadiene Rubber (NISSO 
PB-B 1000), pursuant to the analysis set forth in HQ 966558, at- 
tached. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is re- 
voking any treatment previously accorded by the Customs Service to 
substantially identical transactions. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after publication in 
the Customs Bulletin. 


DATED: March 9, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 


RMR 
[ATTACHMENT] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966558 
March 9, 2004 
CLA-2 RR:CR:MG 966558 MG 
CATEGORY: Classification 
TARIFF NO.: 4002.20.00 


MARIA CELIS 

NEVILLE PETERSON LLP 

80 Broad Street - 34th Floor 
New York, NY 10004 


RE: Revocation of NY 818016; Liquid 1,2-Polybutadiene Rubber (NISSO 
PB-B1000) 


DEAR MS. CELIs: 

This letter is in reply to your letter of June 13, 2003, on behalf of Nisso 
America, Inc., in which you request that we reconsider NY 818016, dated 
March 19, 1996. We have reviewed the classification in NY 818016 and have 
determined that it is incorrect. This ruling sets forth the correct classifica- 
tion. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub.L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY 818016 was 


ber 6. No comments were received in response to that notice. 
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FACTS: 

In NY 818016, Customs classified Liquid 1,2-Polybutadiene Rubber 
(NISSO PB-—B1000), under subheading 3902.90.00, HTSUS and concluded 
that the product “did not meet the criteria for ’synthetic rubber’ as set forth 
in Note 4(a) to Chapter 40, HTSUSA.” 

NISSO PB-B1000 is a good which is made from 100% 1,2 liquid 
polybutadiene polymer. It is used in the manufacture of tires and treads for 
automobiles, industrial products such as conveyor belts, hoses, seals, and 
gaskets, and other applications. Butadiene rubber is the second largest- 
volume synthetic rubber accounting for 23% of synthetic rubber consump- 
tion. You submit that polybutadiene rubber is known in commerce as syn- 
thetic rubber. 


ISSUE: 
What is the classification under the HTSUS of the NISSO PB-B1000? 


LAW AND ANALYSIS: 

The General Rules of Interpretation (GRI) of the Harmonized Tariff 
Schedule of the United States (HTUS) govern the proper classification of 
merchandise. GRI 1 provides that classification shall be determined accord- 
ing to the terms of the headings and any relative Section or Chapter Notes. 
For an article to be classified in a particular heading, such heading must de- 
scribe the article, and not be excluded therefrom by any legal note. Hence, if 
the merchandise is not classifiable in accordance with GRI 1 and if the head- 
ings and legal notes do not otherwise require, the merchandise may be clas- 
sified in accordance with subsequent GRI. 

The Explanatory Notes (ENs) are the official interpretation of the scope of 
the Harmonized Commodity Description and Coding System, which served 
as the basis for the HTSUS. The Court of International Trade has held that 
while the Explanatory Notes “do not constitute controlling legislative his- 
tory, they nonetheless are intended to clarify the scope of the HTSUS...” 
See Structural Industries, Inc. v. United States, Slip Op. 02-141, p.5 n. 1 
(Dec. 4, 2002), citing Jewelpack Corp. v. United States, 97 F. Supp. 2d 1192, 
1196 n.6 (CIT 2000). Moreover, the Explanatory Notes are especially persua- 
sive “when they specifically include or exclude an item from a tariff head- 
ing.” See H.I.M./ Fathom, Inc. v. United States, 981 F. Supp. 610, 613 (1997). 

The HTSUS headings under consideration are as follows: 


3902 Polymers of propylene or of other olefins, in primary forms: 


3902.90.00 Other 


4002 Synthetic rubber and factice derived from oils, in primary 
form or in plates, sheets, or strip; mixtures of any product of 
heading 4001 with any product of this heading, in primary 
forms or in plates, sheets or strip: 

4002.20.00 Butadiene rubber (BR). 

Note 2(h) to Chapter 39, HTSUS, provides: 
This chapter does not cover: 


(h) Synthetic rubber, as defined for purposes of chapter 40, or articles 
thereof. 
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Note 4 to Chapter 40, HTSUS, provides in pertinent part: 
In note 1 to this chapter, and in heading 4002, the expression “synthetic 
rubber” applies to: 


(a) Unsaturated synthetic substances which can be irreversibly trans- 
formed by vulcanization with sulfur into non-thermoplastic sub- 
stances, which at a temperature between 18 C and 29 C, will not 
break on being extended to three times their original length and will 
return, after being extended to twice their original length, within a pe- 
riod of 5 minutes, to a length not greater than 1-1/2 times their origi- 
nal length. For the purposes of this test, substances necessary for the 
cross-linking such as vulcanizing activators or accelerators, may be 
added; the presence of substances as provided for by note 5(b)(ii) and 
(iii) is also permitted. However, the presence of any substances not 
necessary for the cross-linking, such as extenders, plasticizers and fill- 
ers, is not permitted. 

In your letter of June 13, 2003, you submit that PB—B1000 is a synthetic 
rubber material which satisfies the requirements for classification as a syn- 
thetic rubber, as set out in Note 4(a) to Chapter 40, HTSUS. You claim 
therefore, that it is classified under subheading 4002.20.00, HTSUS, as a 
synthetic rubber. 

You claim that the imported merchandise is classified under heading 
4002, HTSUS, as a synthetic rubber in primary form. According to Note 3 of 
Chapter 40, the expression “primary forms” applies only to the following 
forms: 


(a) Liquids and pastes (including latex, whether or not pre- 
vulcanized, and other dispersions and solutions); 


(b) Blocks of irregular shape, lumps, bales, powders, granules, 
crumbs and similar bulk forms. 


The PB-B1000 is in liquid form and thus is in primary form pursuant to 
Note 3 of Chapter 40. 

You further submit that PB—B1000 is precluded from classification under 
heading 3902, HTSUS, as a primary form of propylene because (1) it satis- 
fies the requirements of a synthetic rubber of heading 4002, and (2) it is 
more than a simple olefin of heading 3902. Note 2(h) to Chapter 39 states 
that Chapter 39 does not cover synthetic rubber as defined for purposes of 
Chapter 40. 

You further aver that olefins classified under Heading 3902 do not have 
the elastic properties of the olefins, like butadiene rubber, under Chapter 40. 
You state that butadiene rubber is an olefin, but because it meets the elas- 
ticity tests of Note 4(a) to Chapter 40, it may not be classified as an olefin in 
primary form. 

In support of your contention that the subject good has the elastic proper- 
ties of a Chapter 40 synthetic rubber, and as such may not be classified as 
an olefin in primary form, you submitted two laboratory test results, one by 
Dainippon Jushi Kenkyusho, Co., Ltd. of Japan (DJK) and the other by Spe- 
cialized Technology Resources (STR). The STR test uses the ASTM D 412- 
98a tests to measure elongation. In this regard, according to the standard’s 
formula, as long as the percentage of elongation at break is above 200%, 
then the specimen has stretched to three times its original length without 
breaking. 
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Customs Laboratory in New York reviewed the ASTM D 412-98a test 
measurements taken by STR and analyzed the dumbbell samples with a 
recipe prepared by Nippon Soda Company of Tokyo, Japan. The subject mer- 
chandise was tested for compliance with Note 4(a) of Chapter 40, using the 
ASTM D 412-98a elongation test. Customs Laboratory Report NY—2003- 
1253, dated July 31, 2003, determined that a sample of the subject goods 
meets the definition of Note 4(a) to Chapter 40, HTSUS. 

Therefore, pursuant to Note 2(h) to Chapter 39, HTSUS, the subject good 
is not included in Chapter 39. Accordingly, we find it is classified in sub- 
heading 4002.20.00, HTSUS, as: “Synthetic rubber and factice derived from 
oils, in primary form or in plates, sheets, or strip; mixtures of any product of 
heading 4001 with any product of this heading, in primary forms or in 
plates, sheets or strip: Butadiene rubber (BR).” 

HOLDING: 

The NISSO PB-B1000 is classified in subheading 4002.20.00, HTSUS, as: 
“Synthetic rubber and factice derived from oils, in primary form or in plates, 
sheets, or strip; mixtures of any product of heading 4001 with any product of 
this heading, in primary forms or in plates, sheets or strip: Butadiene rub- 
ber (BR).” 

EFFECT ON OTHER RULINGS: 

NY 818016, dated March 19, 1996, is hereby REVOKED. In accordance 
with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


a aN RMR enc 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO THE TARIFF CLASSIFICATION 
OF SATELLITE RADIO RECEIVER SETS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to the tariff classification of satellite radio receiver 
sets. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is proposing to revoke a ruling per- 
taining to the tariff classification of satellite radio receiver sets un- 
der the Harmonized Tariff Schedule of the United States (“HTSUS”). 
Similarly, Customs is proposing to revoke any treatment previously 
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accorded by Customs to substantially identical tramsactions. Cus- 
toms invites comments on the correctness of the proposed action. 


DATE: Comments must be received on or before April 23, 2004. 


ADDRESS: Written comments are to be addressed to the U.S. Bu- 
reau of Customs and Border Protection, Office of Regulations & Rul- 
ings, Attention: Regulations Branch, 1300 Pennsylvania Avenue 
N.W., Washington, D.C. 20229. Submitted comments may be in- 
spected at the offices of U.S. Customs and Border Protection, 799 9th 
Street, NW, Washington, D.C. during regular business hours. Ar- 
rangements to inspect submitted comments should be made in ad- 
vance by calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, 
General Classification Branch (202) 572-8785. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling letter pertaining to the tariff classifi- 
cation of satellite radio receiver sets. Although in this notice Cus- 
toms is specifically referring to one ruling (NY 184878), this notice 
covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable 
efforts to search existing databases for rulings in addition to the one 
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identified. No additional rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal 
advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice should advise Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
of the same or similar merchandise, or to the importer’s or Customs’ 
previous interpretation of the HTSUS. Any person involved in sub- 
stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of the final notice of the proposed action. 

In NY 184878, dated August 28, 2002, Customs classified three 
models of XM satellite radio kits, which met the criteria for goods 
put up in sets for retail sale according to GRI 3(b) and having the es- 
sential character of the satellite radio receiver, in subheading 
8527.29.80, HTSUS, which provides, in relevant part, for reception 
apparatus for radiobroadcasting of a kind used in motor vehicles not 
combined with sound recording or reproducing apparatus. Upon re- 
consideration of this ruling, it came to our attention that all of the 
receivers did in fact have sound recording or reproducing apparatus, 
and that one of the three receivers is not of a kind used in motor ve- 
hicles. 

Therefore, it is now Customs position that two of the models are 
properly classified in subheading 8527.21.40, HTSUS, which pro- 
vides in part for reception apparatus for radiobroadcasting of a kind 
used in motor vehicles combined with sound recording or reproduc- 
ing apparatus. The third model is properly classified in subheading 
8527.31.60, HTSUS, which provides for other radiobroadasting re- 
ception apparatus combined with sound recording or reproducing ap- 
paratus. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
184878 (Attachment A), and any other ruling not specifically identi- 
fied, to reflect the proper classification of the subject merchandise or 
substantially similar merchandise, pursuant to the analysis set forth 
in HQ 966675 (Attachment B). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical merchan- 
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dise. Before taking this action, we will give consideration to any 
written comments timely received. 


Dated: March 10, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 


| IR se 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 184878 
August 28, 2002 
CLA-2-85:RR:NC:1:108 [84878 
CATEGORY: Classification 
TARIFF NO.: 8527.29.8060 


Ms. Lucy RICHARDSON 

SONY 

123 Tice Boulevard 

Woodcliff Lake, New Jersey 07675 


RE: The tariff classification of XM Satellite Radio from Japan. 


DEAR MS. RICHARDSON: 

In your letter dated August 1, 2002 you requested a tariff classification 
ruling. 

The item in question is an XM Satellite radio kit, designed for use in an 
automobile. The kits are configured in three different model types. 

Model DNR-XMOIC is composed of the satellite receiver, antenna, remote 
control, a cassette adapter/car battery cord and a cradle. Model DNR- 
XMO1R is composed of the satellite receiver, RF modulator, antenna, remote 
control and cradle. 

Model DNR-XMO01H is composed of a satellite receiver, antenna, remote 
control, cradle and an AC power adapter 

Each specific model kit is packaged for retail sale. Samples of the actual 
packaging, in which the kits will be imported and sold, at retail, have been 
furnished to this office. Each configured kit is designed to provide satellite 
radio to a listener while using an automobile. Satellite radio is broadcast ra- 
dio transmitted via a satellite, directly to the receiver, on the XM frequency 
band. It is designed to provide 100 channels of subscriber radio to the user. 

Explanatory note X to GRI 3b provides for the purpose of this rule, the 
term “goods put up in sets for retail sale” shall be taken to mean goods 
which: 

A. Consist of at least two different articles which are, prima facie, classifi- 
able in different headings. 

B. Consist of products put up together to meet a specific activity; and 
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C. Are put up in a manner suitable for sale to users without repackaging 
(e.g. in boxes or cases op on boards). 

All of the aforementioned models are composed of items, which are prima 
facie classified in different headings. Together they enable the user to re- 
ceive satellite radio broadcasts. Based upon the supplied retail packaging, 
for each model type, it is evident that the configured items will not be re- 
packaged after importation. Therefore it is the opinion of this office that 
each configured model type do in fact constitute a set in accordance with Ex- 
planatory Note X. 

In accordance, in part, with GRI 3b... goods put up in sets for retail sale, 
which cannot be classified by reference to GRI 3a, shall be classified as if 
they consisted of the material or component, its bulk, quantity, weight or 
value, or by the role of the constituent material in relation to the goods. 

It is the opinion of this office, that for each model type, the item which im- 
parts the essential character to these particular sets, is the XM satellite ra- 
dio receiver. It clearly provides the most important function and dominates 
each set model in nature and its role with the other constituent components. 

Upon review of the descriptive literature and detailed explanation of the 
function of the XM satellite radio receiver, it is the opinion of this office that 
it is in fact a radio broadcast receiver. The receiver does meet the require- 
ments of a radio broadcast receiver as defined by Channel Master v. United 
States; “A radio receiver, as that term is used in the tariff schedules, is an eo 
nominee designation for an article which has been lexicographically and ju- 
dicially defined as capable of performing three basic functions; selectivity, 
amplification and detection”. The XM satellite radio receiver unit accom- 
plishes these three functions. It has a tuner that demodulates and amplifies 
the satellite radio signal. Therefore this office considers the receiver unit to 
be a radio broadcast receiver designed for use in a motor vehicle. 

The applicable subheading for the XM Satellite Radio sets, models DNR- 
XM01C, DNR-XM01H and DNR-XMO1R will be 8527.29.8060, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Reception ap- 
paratus for radiotelephony, radiotelegraphy or radiobroadcasting, whether 
or not combined, in the same housing, with sound recording or reproducing 
apparatus or a clock: Radiobroadcast receivers not capable of operating 
without an external source of power, of a kind used in motor vehicles, includ- 
ing apparatus capable of receiving also radiotelephony or radiotelegraphy : 
Other: Other . . . Other. The rate of duty will be 4.4 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Michael Contino at 646-733-3014. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966675 
CLA-2 RR: CR: GC 966675 DBS 
CATEGORY: Classification 
TARIFF NO.: 8527.21.40, 8527.31.60 


Ms. Lucy RICHARDSON 
SONY ELECTRONICS INC. 
123 Tice Boulevard 
Woodcliff Lake, NJ 07675 


RE: Revocation of NY 184878; Sony XM Satellite Radio 


DEAR MS. RICHARDSON: 

This is in response to your letter dated July 23, 2003, to the CBP National 
Commodity Specialist Division (NCSD), requesting reconsideration of New 
York ruling letter (NY) 184878, which was issued to you on behalf of Sony 
Electronics Inc. (Sony) on August 28, 2002. NY 184878 classified three XM 
satellite radio kits in subheading 8527.29.80, Harmonized Tariff Schedule of 
the United States (HTSUS). Your request was forwarded to this office for re- 
ply. We have reviewed NY [84878 and have found it to be incorrect. In addi- 
tion, we have considered the new information which you submitted that was 
unavailable to CBP at the time of the ruling. The following sets forth the 
correct classification. 

FACTS: 

The merchandise at issue is three XM satellite radio kits. Satellite radio is 
broadcast radio transmitted via a satellite, directly to the receiver, on the 
XM frequency band. It is intended to provide 100 channels of subscriber ra- 
dio to the user. The kits are configured in three model types. In NY 184878, 
the models were listed as DNR-XM01C, DNR-XMO1R and DNR-XMO1H. 
You have informed us that two of the letters were transposed, and that the 
model numbers are actually DRN-XM01C, DRN-XMO0O1R and DRN- 
XMO01H. 

NY 184878 stated that model DRN—XMO1C (“C” model) is composed of the 
satellite receiver, antenna, remote control, a cassette adapter/car battery 
cord and a cradle. Model DRN—XMO1R (“R” model) is composed of the satel- 
lite receiver, RF modulator, antenna, remote control and cradle. Model 
DRN-XMO0O1H (“H” model) is composed of a satellite receiver, antenna, re- 
mote control, cradle and an AC power adapter. Each kit is packaged for re- 
tail sale. Samples of the actual packaging in which the kits will be imported 
and sold were furnished to the NCSD at the time of the original ruling re- 
quest. Each configured kit is designed to provide satellite radio to a listener 
while using a motor vehicle. 

Though NY 1[84878 stated that all three models were for use in a motor 
vehicle, your request for reconsideration stated that the “C” and “R” models 
are advertised as predominantly for use in a motor vehicle, and that the “H” 
model is primarily intended for the home. The “R” model is designed for cus- 
tom installation while the “C” model is designed for self-installation. They 
are imported and sold with car docking stations that stabilize the unit in a 
motor vehicle. The antennae have magnetic bases for rooftop mounting. The 
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“H” model, on the other hand, has an XM-compatible antenna that does not 
have a magnetic base. It is imported with an audio cable that connects to a 
home stereo system or boom box. The “C” and “H” models may be adapted to 
home or car, respectively, but require add-on kits to do so. 

You submitted that all three receivers at issue provide signal selection, 
amplification and detection capabilities for the XM satellite radio frequency. 
You explained that “R” model operates by the the RF modulator supplying 
power to the cradle, which in turn powers the tuner. The tuner sends audio 
signals back through the cradle to the RF modulator box which modulates 
and converts the signal to FM frequency. The RF output is connected to a car 
stereo head unit. The “C” model operates in a similar fashion, but instead of 
a RF modulator, the signal is sent through the cassette adapter. The signal 
for the “H” model is sent through the audio cable. 

Unknown to Sony at the time of the original ruling request, the satellite 
radio receivers in these kits incorporate Synchronous Dynamic Random Ac- 
cess Memory (SDRAM) for sound recording. The XM receivers record XM 
audio and then retrieve from the SDRAM. The receivers’ digital process cir- 
cuitry repairs any discrepancies in the audio signal output by the SDRAM, 
removes any textual data associated with the audio signal and converts the 
signal from digital to analog. In addition, CBP subsequently issued rulings 
on other models of XM’s receivers (NY J83641, dated April 30, 2003 and NY 
J84658, dated May 14, 2003) and classified them in subheading 8527.31.60, 
HTSUS, which provides for other radiobroadcasting receivers combined with 
sound recording or reproducing apparatus. You claim that the receivers clas- 
sified in those rulings are substantially similar to the instant models for tar- 


iff purposes, but for the fact that the “C” and “R” are of a kind used in a mo- 
tor vehicle. 

In light of the foregoing, you claim models DRN-XMO1C and DRN- 
XMO1R are classified in subheading 8527.21.40, HTSUS, and that model 
DRN-XMO01H is classified in subheading 8527.31.60, HTSUS. 


ISSUE: 
What is the tariff classification of Sony’s XM Satellite Receiver kits that 
incorporate sound recording or reproducing apparatus? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

In understanding the language of the HTSUS, the Harmonized Commod- 
ity Description and Coding System Explanatory Notes (ENs) may be uti- 
lized. ENs, though not dispositive or legally binding, provide commentary on 
the scope of each heading of the HTSUS, and are the official interpretation 
of the Harmonized System at the international level. Customs believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 
(August 23, 1989). 
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The HTSUS provisions under consideration are as follows: 

8527 Reception apparatus for radiotelephony, radiotelegraphy or 
radiobroadcasting, whether or not combined, in the same 
housing, with sound recording or reproducing apparatus or 
a clock: 


Radiobroadcast receivers not capable of operating with- 
out an external source of power, of a kind used in motor 
vehicles, including apparatus capable of receiving also 
radiotelephony or radiotelegraphy: 


8527.21 Combined with sound recording or reproducing appa- 
ratus: 


8527.21.40 Other. 


8527.29 Other 
8527.29.80 Other. 


Other radiobroadcast receivers, including apparatus 
capable of receiving also radiotelephony or radio- 
telegraphy: 


8527.31 Combined with sound recording or reproducing appa- 
ratus: 


Other: 
8527.31.60 Other. 


When imported as a set, classification of merchandise under a single 
heading cannot be determined by applying GRI 1; we must apply the other 
GRIs. GRI 3 provides for goods that are, prima facie, classifiable in two or 
more headings. GRI 3(b) instructs that mixtures, composite goods, and 
goods put up in sets for retail sale shall be classified by the component 
which gives them their essential character. The components constitute 
“goods put up in sets for retail sale,” if they satisfy the following criteria set 
forth in EN (X) to GRI 3(b). If they do not meet the criteria, the components 
are classified individually. Goods are classified as sets put up for retail sale 
if they: 

(a) consist of at least two different articles which are, prima facie, classi- 
fiable in different headings. Therefore, for example, six fondue forks 
cannot be regarded as a set within the meaning of this Rule; 


(b) consist of products or articles put up together to meet a particular 
need or carry out a specific activity; and 


(c) are put up in a manner suitable for sale directly to users without re- 
packing (e.g., in boxes or cases or on boards). 


EN (X), GRI 3(b). Each of the satellite radio kits is comprised of goods that 
are prima facie classifiable in different headings. The sets consists of ar 
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ticles put up together to meet the particular need of receiving and listening 
to XM radio broadcasting in either the home or motor vehicle. They are 
packaged together for retail sale. Therefore, the three models meet the crite- 
ria to be classified as a set; and are thus classified by that article which im- 
parts the essential character. 

The EN VIII to GRI 3(b), states, “The factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of a constituent material in relation to 
the use of the goods.” As the receiver is the article without which there 
would be no reception of the XM broadcast, it imparts the essential charac- 
ter of the set. 

To classify the satellite radio receiver, we turn back to GRI 1. Heading 
8527, HTSUS, provides, in relevant part, for reception apparatus for 
radiobroadcasting. EN 85.27(B) states in part that sound radio-broadcasting 
apparatus are for the reception of signals by means of electro-magnetic 
waves transmitted through the ether without any line connection. In Chan- 
nel Master v. United States, 648 F. Supp. 10, 12 (CIT 1986), affd 856 F. 2d 
177 (Fed. Cir. 1988), the Court of International Trade stated that a radio re- 
ceiver, as the term was used in the predecessor tariff schedule to the 
HTSUS, is an eo nomine designation for an article which has been lexico- 
graphically and judicially defined as capable of performing three basic func- 
tions: selectivity, amplification, and detection. See also NEC America, Inc. v. 
United States, 596 F. Supp. 466, 470 (CIT 1984), affd 760 F.2d 1295 (CAFC 
1985); General Electric Co. v. United States, 525 F. Supp. 1244, 1248 (CIT 
1981), affd 69 CCPA 166 (1982). We are still guided by this today. See Head- 
quarters ruling letter (HQ) 964419, dated January 2, 2001. As the instant 
receivers obtain a radio signal via satellite, they use electro-magnetic waves 
transmitted through the ether without any line connection to receive the sig- 
nals. See id. Moreover, according to Sony, they select, amplify and detect (de- 
modulate) the signals. Therefore, at GRI 1, they are reception apparatus for 
radio broadcasting of heading 8527, HTSUS. 

In order to determine in which subheading(s) they fall, we turn to GRI 6, 
which permits the comparison of same-level subheadings within a heading, 
by the terms of the subheading and any subheading notes, as well as the ap- 
plication of Rules 1 through 5, applied by the appropriate substitution of 
terms, unless the context otherwise requires. Applying GRI 1 through GRI 
6, the terms of the first subheading level at issue require us to determine 
whether any of the Sony models are of a kind used in motor vehicles. 

To determine the class or kind to which a good belongs, the courts have 
provided factors, which are indicative but not conclusive. These factors are 
set forth in United States v. Carborundum Co., 68 CCPA 98, C.A.D. 1172, 
536 F. 2d 373 (1976), cert. denied, 429 U.S. 979 (hereinafter Carborundum). 
They include the general physical characteristics of the article, the expecta- 
tion of the ultimate purchaser, channels of trade, environment of sale (ac- 
companying accessories, manner of advertisement and display), use in the 
same manner as merchandise which defines the class, economic practicality 
of so using the import, and recognition in the trade of this use. 

All three Sony models at issue are transportable satellite radio receivers. 
However, the antennae for the “C” and “R” model receivers have magnetic 
bases for attaching to a vehicle rooftop. They are advertised for installation 
in a motor vehicle. They are sold as a set for retail sale with accessories such 
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as the car docking station for use in a motor vehicle or the cassette adapter 
or RF modulator to connect the receiver to an existing car stereo. Given 
these factors for the environment of sale, we may assume that the expecta- 
tion of the ultimate purchaser is to use the receiver in a motor vehicle. Other 
XM satellite radio receivers similarly equipped for motor vehicles, though, 
like the “C” model, may be adapted for use in the home. Taking into account, 
however, that unlike certain other models, such as those subject to NY 
J83641 and NY J84658, the “R” and “C” models are imported primarily for 
use in a motor vehicle, we find that they may be considered to be “of a kind 
used in motor vehicles,” classified under either subheading 8527.21 or 
8527.29, HTSUS. 

Based on the information available at the time of the original ruling re- 
quest, these two receivers were properly classified under subheading 
8527.29, HTSUS. However, Sony has since submitted that all three of the 
receivers incorporate SDRAM, which is sound recording apparatus. Accord- 
ingly, the “R” and “C” models are classified under subheading 8527.21, 
HTSUS, specifically in subheading 8527.21.40, HTSUS. 

The “H” model is imported with an audio cable and XM-compatible an- 
tenna. It is advertised and sold with a home accessory kit. However, the user 
may separately purchase a car accessory kit, which includes the items spe- 
cialized for use in a motor vehicle, most of which are currently presented 
with the “C” model. We note that NY J83641 and NY J84658 classified satel- 
lite radio receivers with internal digital sound recording capability from XM 
radio broadcasts in subheading 8527.31.60, HTSUS, which provides, in rel- 
evant part, for other reception apparatus for radio broadcasting combined 
with sound recording or reproducing apparatus. The receiver classified in 
NY J83641 is designed for use with a personal computer. The receiver classi- 
fied in NY J84658 is sold with home adapter, vehicle adapter or audio sys- 
tem kits, which are advertised equally. Applying the Carborundum factors 
to the foregoing, we find the “H” model is not of a kind used in motor ve- 
hicles. Therefore, it should not have been classified in NY 184878 under sub- 
heading 8527.29, HTSUS. However, it is a radiobroadcast receiver, classifi- 
able under subheading 8527.31. As with the receivers in NY J83641 and NY 
J84658, it incorporates SDRAM, and is therefore classified under subhead- 
ing 8527.31.60, HTSUS. 

For the foregoing reasons, we find NY 184878 to be incorrect. 

HOLDING: 

At GRI 3(b), Sony’s XM satellite radio receiver kit models DRN— XM01C 
and DRN-XMO1R are classified in subheading 8527.21.40, HTSUS, which 
provides for “Reception apparatus for radiotelephony, radiotelegraphy or 
radiobroadcasting, whether or not combined, in the same housing, with 
sound recording or reproducing apparatus or a clock: Radiobroadcast receiv- 
ers not capable of operating without an external source of power, of a kind 
used in motor vehicles, including apparatus capable of receiving also 
radiotelephony or radiotelegraphy: Combined with sound recording or repro- 
ducing apparatus: Other.” 

At GRI 3(b), Sony’s XM satellite radio receiver kit model DRN-XMO01H is 
classified in subheading 8527.31.60, HTSUS, which provides for “Reception 
apparatus for radiotelephony, radiotelegraphy or radiobroadcasting, 
whether or not combined, in the same housing, with sound recording or re- 
producing apparatus or a clock: Other radiobroadcast receivers, including 
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apparatus capable of receiving also radio telephony or radiotelegraphy: 
Combined with sound recording or reproducing apparatus: Other: Other.” 


EFFECT ON OTHER RULINGS: 
NY 184878, dated August 28, 2002, is hereby REVOKED. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Nc 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
BARBECUE AND APRON SET 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of a ruling letter and treatment re- 
lating to tariff classification of a barbecue and apron set. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is revoking a ruling letter pertain- 
ing to the tariff classification of a barbecue and apron set under the 
Harmonized Tariff Schedule of the United States (“HTSUS”). Cus- 
toms is also revoking any treatment previously accorded by Customs 
to substantially identical transactions. Notice of the proposed action 
was published in the Customs Bulletin on February 4, 2004. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after May 
23, 2004. 


FOR FURTHER INFORMATION CONTACT: Neil S. Helfand, 
General Classification Branch, (202) 572-8791. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
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munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs Bulletin 
on February 4, 2004, proposing to revoke a ruling letter pertaining 
to the classification of a barbecue and apron set. No comments were 
received in response to this notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memoran- 
dum or decision or protest review decision) on the merchandise sub- 
ject to this notice should have advised Customs during the comment 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. 
Any person involved in substantially identical transactions should 
have advised Customs during this notice period. An importer’s fail- 
ure to advise Customs of substantially identical transactions or of a 
specific ruling not identified in this notice, may raise issues of rea- 
sonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of the final no- 
tice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY F84298 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 966615. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by Customs 
to substantially identical transactions. HQ 966615 is set forth as an 
Attachment to this document. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: March 9, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
(ARR an 
[ATTACHMENT] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966615 
March 9, 2004 
CLA-2 RR:CR:GC 966615 NSH 
CATEGORY: Classification 
TARIFF NO.: 8215.20.00 


Ms. CAROLE ZIMMER 

QUALITY CUSTOMS BROKERS, INC. 
2200 Landmeier Road 

Elk Grove, IL 60007 


RE: NY F84298 revoked; Barbecue and apron set 


DEAR MS. ZIMMER: 

This letter is pursuant to U.S. Customs and Border Protection (Customs) 
reconsideration of NY F84298, dated March 24, 2000, on behalf of your cli- 
ent, Ace Products Management. We have reviewed the classification and 
have determined that it must be revoked. This ruling letter sets forth the 
correct classification. 


FACTS: 

The subject merchandise is identified as a “Harley-Davidson Barbecue 
and Apron Set.” It consists of tongs, a two-tine fork, a spatula and a textile 
bib apron for use in food preparation. Each of the three utensils is made of 
steel and has a wooden handle; the apron is woven and made of 100 percent 
cotton. 

On March 24, 2000, Customs issued NY F84298, holding that the three 
utensils were classified under subheading 8215.20.00, HTSUS, and the 
apron was separately classified under subheading 6211.42.0081, HTSUS. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY F84298, as 
described below, was published in the Customs Bulletin on February 4, 
2004. No comments were received in response to the notice. 
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ISSUE: 

The first issue is whether all items constitute a set within the meaning of 
GRI 3(b). 

If there is a GRI 3(b) set, the second issue involves a determination as to 
the item which gives the set its essential character. 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes and, 
provided such headings or notes do not otherwise require, according to the 
remaining GRiIs 2 through 6. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System represent the official interpretation of the tariff at the 
international level. The ENs, although neither dispositive or legally binding, 
facilitate classification by providing a commentary on the scope of each 
heading of the HTSUS, and are generally indicative of the proper interpre- 
tation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 

6211 Track suits, ski-suits and swimwear; other garments: 

Other garments, women’s or girls’: 

6211.42.00 Of cotton 


6211.42.0081 Other (359) 


Spoons, forks, ladles, skimmers, cake-servers, fish-knives, 
butter-knives, sugar tongs and similar kitchen or table- 
ware; and base metal parts thereof: 


8215.20.00 Other sets of assorted articles 


In NY F84298, the articles at issue were classified under two subhead- 
ings. The three utensils were classified under subheading 8215.20.00, 
HTSUS, and the apron was classified under subheading 6211.42.0081, 
HTSUS. The first issue is whether the three utensils and the apron together 
comprise a GRI 3(b) set. If so, the second issue will involve a determination 
as to the item which gives the set its essential character. 

GRI 3(a) states, in pertinent part, that when by application of rule 2(b) or 
for any other reason, goods are prima facie classifiable under two or more 
headings, the heading which provides the most specific description shall be 
preferred to headings providing a more general description. However, when 
two or more headings each refer only to part of the items in a set put up for 
retail sale, those headings are to be regarded as equally specific in relation 
to those goods, even if one of them gives a more complete or precise descrip- 
tion of the goods. In this case, because the apron at issue would be classified 
under heading 6211, HTSUS, if not included in the set, GRI 3(a) cannot be 
applied. GRI 3(b), however, applies to goods put up in sets for retail sale and 
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is therefore applicable in examining whether the apron is part of the barbe- 
cue set. 

With respect to classifying proposed sets under GRI 3(b), EN Rule 3(b) (X) 
states the following: 


For purposes of this Rule, the term “goods put up in sets for retail 
sale” shall be taken to mean goods which: 


(a) consist of at least two different articles which are, prima facie, 
classifiable in different headings. .. ; 


(b) consist of products or articles put together to meet a particular 
need or carry out a specific activity; and 


(c) are put up in a manner suitable for sale directly to users without 
repacking (e.g. in boxes or cases or on boards). 


With respect to criteria (a), the three utensils and textile apron are classi- 
fiable in two distinct headings and thus satisfy the criteria. The tongs, two- 
tine fork and spatula are all classified under heading 8215, HTSUS; the 
apron is classified under heading 6211, HTSUS. 


1) The tongs are intended to be meat tongs such as would be used during 
barbecuing and other food preparation. Although heading 8215, 
HTSUS, uses the language “sugar tongs,” EN 82.15 refers to “[s]ugar 
tongs of all kinds (cutting or not)... meat tongs...” As such, the 
tongs included in this set fall under heading 8215, HTSUS, specifically 
subheading 8215.90.50, HTSUS. 


The “two-tine fork” is classified under heading 8215, HTSUS, specifi- 
cally under heading 8215.99.24, HTSUS, which applies to “Table 
forks ... and barbecue forks with wooden handles.” 


The spatula, although not listed under heading 8215, HTSUS, is classi- 
fied therein, specifically under 8215.99.50, HTSUS, because it pos- 
sesses the essential characteristics or common purpose as the other 
items set forth in the heading. See HQ 963975, dated July 10, 2000, 
holding that a spatula, although not listed among the exemplars under 
heading 8215, HTSUS, falls within the scope of the heading by the ap- 
plication of ejusdem generis. 


The textile apron, the type in question being used to protect the wearer 
during food preparation, has repeatedly been held by Customs as clas- 
sified under heading 6211, HTSUS, specifically subheading 
6211.42.0081, HTSUS. See HQ 959450, dated April 7, 1997. 


With respect to criteria (b), the four articles comprising the proposed set 
are combined to meet a particular need or carry out a specific activity. All 
four components contribute to the specific activity of food preparation. The 
tongs, two-tine fork and the spatula are hand held utensils used for the 
preparation of food, specifically the direct manipulation of food items. In re- 
gard to the apron, Customs believes that it is included in a set of barbecue 
utensils. See NY H83943. The bib apron at issue protects the wearer from 
barbecue spillage or grease spattering during the preparation of food. Even 
though the apron is not used to directly manipulate food items, as are the 
three utensils, its usefulness for protecting the wearer makes it a recognized 
and accepted item by the consumer for purposes of food preparation. There- 
fore, its use in conjunction with the utensils for the single purpose of food 
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preparation is readily apparent. Although these items would have utility if 
sold separately, they are not multidimensional in that their usefulness is 
limited, and they are perceived to be limited to cooking activities. 

With respect to criteria (c), it is not disputed that this set is being put up 
in a manner suitable for sale directly to users without repacking. 

We therefore find that the subject goods constitute “goods put up in a set 
for retail sale” within the meaning of GRI 3(b). EN Rule 3(b) (X) directs that, 
if the items in question are considered a set, the classification is made ac- 
cording to the component, or components taken together, which can be re- 
garded as conferring on the set as a whole its essential character. In this in- 
stance, the essential character of the set is imparted by the three utensils 
which are classified under subheading 8215.20.00, HTSUS, as: “Spoons, 
forks, ladles, skimmers, cake-servers, fish-knives, butter-knives, sugar tongs 
and similar kitchen or tableware; and base metal parts thereof: Other sets of 
assorted articles.” 

Notwithstanding the apron’s inclusion as a constituent part of the set for 
classification purposes under GRI 3(b), the apron is a textile article and re- 
mains subject to visa and quota requirements, regardless of where the set is 
classified. The apron at issue falls within category 359. 

HOLDING: 

The barbecue utensils and the apron constitute a GRI 3(b) set and are 
classified under subheading 8215.20.00, HTSUS, as “Spoons, forks, ladles, 
skimmers, cake-servers, fish-knives, butter-knives, sugar tongs and similar 
kitchen or tableware; and base metal parts thereof: Other sets of assorted 
articles.” The apron, which falls within category 359, will remain subject to 
visa and quota requirements regardless of where the set is classified. 
EFFECT ON OTHER RULINGS: 

NY F84298 is REVOKED. In accordance with 19 U.S.C. 1625(c), this rul- 
ing will become effective 60 days after publication in the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Rm 


REVOCATION OF CLASSIFICATION LETTER AND REVOCA- 
TION OF TREATMENT RELATING TO CLASSIFICATION OF 
HOOK AND EYE TAPE USED FOR BRASSIERES 


AGENCY: Bureau of Customs and Border Protection, Dept. of 
Homeland Security 


ACTION: Notice of revocation of one ruling letter and revocation of 
treatment relating to the classification of hook and eye tape used for 
brassieres. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
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interested parties that Customs and Border Protection (CBP) is re- 
voking one ruling letter relating to the classification of hook and eye 
tape for brassieres under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). Similarly, CBP is revoking any 
treatment previously accorded by it to substantially identical mer- 
chandise. Notice of the proposed action was published on February 
4, 2004 in the CUSTOMS BULLETIN in Volume 38, Number 6. No 


comments were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after May 


23, 2004. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, 
Textiles Branch, at (202) 572-8821. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 


the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under Customs and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice proposing 
to revoke New York Ruling Letter (NY) H88921, dated March 15, 
2002, and to revoke any treatment accorded to substantially identi- 
cal merchandise was published in the February 4, 2004 CUSTOMS 
BULLETIN, Volume 38, Number 6. No comments were received in 
response to this notice. 

As stated in the notice of proposed revocation, this notice covers 
any rulings on this merchandise which may exist but have not been 
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specifically identified. CBP has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identi- 
fied. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should have advised CBP during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, Customs 
and Border Protection is revoking any treatment previously ac- 
corded by CBP to substantially identical merchandise. This treat- 
ment may, among other reasons, be the result of the importer’s reli- 
ance on a ruling issued to a third party, CBP’s personnel applying a 
ruling of a third party to importations of the same or similar mer- 
chandise, or the importer’s or CBP’s previous interpretation of the 
HTSUSA. Any person involved with substantially identical mer- 
chandise should have advised CBP during this notice period. An im- 
porter’s failure to advise CBP of substantially identical merchandise 
or of a specific ruling not identified in this notice, may raise issues of 
reasonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY H88921 and 
any other rulings not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in 
HQ 966818. HQ 966818 is set forth as an attachment to this docu- 
ment. Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revok- 
ing any treatment previously accorded by CBP to substantially iden- 
tical transactions. In accordance with 19 U.S.C. 1625(c), this ruling 
will become effective 60 days after publication in the CUSTOMS 
BULLETIN. 


DATED: March 9, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 





CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 13, MARCH 24, 2004 


[ATTACHMENT] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966818 
March 9, 2004 
CLA-—2 RR:CR:TE 966818 TMF 
CATEGORY: Classification 
TARIFF NO.: 8308.10.0000 
Mr. HARRISON CHEN 
THE JAY COMPANY 
22 West 38th Street 
New York, NY 10018 


RE: New York Ruling Letter (NY) H88921; classification of hook and eye 
tape fasteners used for brassieres; Additional U.S. Rule of Interpreta- 
tion 1(c) 


DEAR MR. CHEN: 

Pursuant to your request dated February 26, 2002 for a binding tariff 
classification ruling of certain hook and eye fasteners, Customs and Border 
Protection issued New York Ruling Letter (NY) H88921, dated March 15, 
2002. This ruling classified the goods in subheading 6212.90.0010, Harmo- 
nized Tariff Schedule of the United States Annotated, which provides for 
brassieres, girdles, corsets, braces, suspenders, garters and similar articles 
and parts thereof, whether or not knitted or crocheted: other, of cotton or 
cotton and rubber or plastics. 

Upon review, the Bureau of Customs and Border Protection (CBP) has de- 
termined that the merchandise was erroneously classified. This ruling letter 
sets forth the correct classification determination. 

Pursuant to section 625(c), Tariff Act of 1930, as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub.L. 103-182, 107 Stat. 2057, 2186 
(1993) notice of the proposed revocation of NY H88921 was published on 
February 4, 2004, in Vol. 38, No. 6 of the CUSTOMS BULLETIN. No com- 
ments were received in response to this notice. 


FACTS: 

The description of the hook and eye tape used for brassieres is taken di- 
rectly from New York Ruling Letter (NY) H88921, dated March 15, 2002, 
which reads as follows: 


The submitted sample consists of two strips of woven cotton fabric tape. 
On one piece metal hooks are sewn-on at one-inch intervals. On the 
other strip metal eyes are sewn-on at one-inch intervals. Your inquiry 
indicates that the item will be used for bras. 


ISSUE: 

Whether the merchandise at issue is classifiable as parts of brassieres or 
similar articles of heading 6212, as parts of garments, other than those of 
heading 6212, under heading 6217, or as hooks and eyes of heading 8308, 
HTSUSA. 
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LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 provides that classification shall be determined 
according to the terms of the headings and any relative Section or Chapter 
Notes. When goods cannot be classified solely on the basis of GRI 1 and if 
the headings or notes do not require otherwise, the remaining GRIs 2 
through 6 may be applied. 

Additionally, the Harmonized Commodity Description and Coding System 
Explanatory Notes (ENs) are the official interpretation of the Harmonized 
System at the international level. While neither legally binding nor disposi- 
tive, the ENs provide a commentary on the scope of each heading of the 
HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

Heading 8308, HTSUSA, provides eo nomine for, among other things, 
hooks and eyes. In this instance, the subject hook and eye tape will be used 
in the production of brassieres. The issue in this case is whether the subject 
articles in their condition as imported are classifiable in heading 6212, 
HTSUSA, which provides for various body supporting garments and parts 
thereof, or in heading 6217, HTSUSA, as parts of garments, other than 
those of heading 6212, or as hooks and eyes of a kind used in clothing of 
heading 8308, HTSUSA. 

Heading 8308, HTSUSA, provides, in part, for hooks and eyes, eyelets and 
the like, of a kind used for clothing. Heading 6212, HTSUSA, provides, in 
part, for brassieres and parts thereof and heading 6217 provides, in part, for 
parts of garments other than those of heading 6212, such as parts of 
swimwear, exercise and dance garments. We refer to the Explanatory Note 
for 83.08 which states that heading 8308 includes hooks, eyes and eyelets 
for clothing. The EN also states that the articles referred to “may contain 
parts of leather, textiles, plastics, wood, horn, bone, ebonite, mother of pearl, 
ivory, imitation precious stones, etc., provided they retain the essential char- 
acter of articles of base metal. They may also be ornamented by working of 
the metal.” 

In this instance, three tariff provisions address the hook and eye materi- 
als at issue, but only one is appropriate for classifying the instant goods by 
application of Additional U.S. Rule of Interpretation 1(c), HTSUS, which 
states: 

[I]n the absence of special language or context which otherwise requires— 

a provision for parts of an article covers products solely or principally 
used as a part of such articles but a provision for “parts” or “parts and 
accessories” shall not prevail over a specific provision for such part or 
accessory 

In the case at bar, heading 6212 provides for a variety of body supporting 
garments and parts thereof while heading 8308 provides eo nomine for 
hooks and eyes. In consideration of Rule 1(c) above, heading 6212, HTSUSA, 
which covers hooks and eyes that are used solely or principally as parts of 
body supporting garments, is not the most specific heading for classifying 
the instant goods. For the same reason, heading 6217 is not the most spe- 
cific heading. Rather, heading 8308, HTSUSA, which provides for hooks and 
eyes (that may contain textile parts) used in any type of clothing, is the most 
specific for classifying the instant articles 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 13, MARCH 24, 2004 


By application of Additional U.S. Rule of Interpretation 1(c), HTSUS, 
heading 8308, HTSUSA, which provides eo nomine for hooks and eyes, is the 
most specific heading for classifying the instant articles. In this instance, 
the subject article is classifiable in 8308.10.0000, HTSUSA, which provides, 
in pertinent part, for hooks, eyes, and eyelets. See Headquarters Ruling Let- 
ter (HQ) 966246, dated October 18, 2003; NY F83301, dated March 20, 2000, 
and NY 832964, dated December 13, 1988. 


HOLDING: 

NY H88921, dated March 15, 2002, is hereby revoked. Based on the fore- 
going, the subject hook and eye tape is classifiable in subheading 
8308.10.0000, HTSUSA, which provides, in pertinent part, for hooks, eyes, 
and eyelets, dutiable at the column one general rate of 1.1 cents/kilogram + 
2.9 percent ad valorem. 

A copy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is entered. If the documents have been filed 
without a copy, this ruling should be brought to the attention of the Customs 
officer handling the transaction. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. 

Gail A. Hamill for MYLEs B. HARMON, 
Director, 
Commercial Rulings Division. 
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CAROLINA TOBACCO COMPANY, PLAINTIFF, v. UNITED STATES CUS- 
TOMS SERVICE, DEFENDANT. 


Court No. 03-00123 


[Plaintiff challenges Defendant’s determination that Plaintiff’s $80,000 continuous 
bond is “inadequate to ensure compliance with Customs law and regulations” and 
must be replaced with a $3 million bond. Defendant based its determination on Cus- 
toms Directive 99-3510—04. Plaintiff argues that the Directive merely calculates a 
bond amount based on a set formula, without an individualized assessment of the risk 
a particular importer poses to the collection of revenue; thus Plaintiff argues that the 
Directive is inconsistent with 19 C.F.R. § 113.13. Plaintiff asks the Court to enjoin 
Defendant from demanding that Plaintiff obtain a bond in excess of $80,000 without 
considering the factors set forth by 19 C.F.R. § 113.13 and also enjoin Defendant from 
demanding a bond in excess of an amount reasonably necessary to ensure Plaintiff’s 
compliance with Customs laws and regulations. Defendant moves for judgment upon 
the agency record arguing that it acted reasonably within the broad discretion given 
to it under 19 U.S.C. § 1623(a) to ensure compliance with applicable law and protect 
the revenue. Held: The Court agrees that the regulatory framework Defendant has es- 
tablished to set bond requirements is reasonable in light of the discretion ceded to it 
by Congress; therefore Defendant’s motion is granted.] 


Decided: March 4, 2004 


Brownstein, Rask, Sweeney, Kerr, Grim, DeSylvia & Hay, LLP (Paul G. Dodds) for 
Plaintiff. 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, Jeanne E. 
Davidson, Deputy Director, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Stephen C. Tosini); Chi S. Choy, United States Bureau of Cus- 
toms and Boarder Protection, of counsel, for Defendant. 


OPINION 


Plaintiff Carolina Tobacco Company (“Carolina”) brings this action 
challenging the determination by the United States Customs Ser- 
vice, now organized as the Bureau of Customs and Border Protec- 
tion, (“Customs”) that it must increase the amount of its continuous 
bond from $80,000 to $3 million. Carolina asserts that Customs 
failed to consider the factors set forth in 19 C.F.R. § 113.13 and 


47 
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merely followed a formula set forth in Customs Directive 99-3510- 
04. Customs contends that it is given discretion under 19 U.S.C. 
§ 1623(a) to set a bond amount necessary to protect the revenue and 
it argues that the Regulation and Directive are a reasonable inter- 
pretation of the statute. Presently before the Court is Customs’ mo- 
tion for judgment upon the agency record pursuant to CIT Rule 56.1. 
For the reasons which follow, Customs’ motion is granted. 


Jurisdiction and Standard of Review 


Carolina invokes the jurisdiction of this court under 28 U.S.C. 
§ 1581(i). The scope and standard of review for actions brought un- 
der § 1581(i) are provided in 5 U.S.C. § 706. See Defenders of Wild- 
life v. Hogarth, 25 CIT ____ , ___ , 177 F. Supp. 2d 1336, 1343 (2001). 
“The court must ‘hold unlawful and set aside agency action, findings, 
and conclusions found to be — (A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law... .’” Jd. quoting 
5 U.S.C. § 706(2)(A). The scope of review in a § 1581(i) action is lim- 
ited to the administrative record. Id. 


Background 


Since 1998 Carolina has been in the business of manufacturing 
and importing “value priced” cigarettes and has had an $80,000 con- 
tinuous bond since early 1999. In its original bond application Caro- 
lina represented that for the year 1999-2000 it expected to make 5 
dutiable entries valued at $500,000 and 50 duty-free entries valued 
at $5 million. Def.’s Br. at 8. In 2000-2001 the value of the tobacco 
products Carolina imported increased to $8.2 million and in 2001- 
2002 the value increased to $13.8 million. Jd. at 9. Carolina never 
updated its bond application to reflect the increased value of its im- 
ports and the accompanying increase in its duty and tax liability. Id. 

On September 17, 2002 Customs notified Carolina via letter that 
its bond amount had been “determined to be inadequate to ensure 
compliance with Customs laws and regulations.” Administrative 
Record Document (“AR”) 2. Customs instructed Carolina to replace 
its $80,000 bond with a $3 million bond within 60 days. Id. Although 
Customs’ letter stated that its determination was based on 19 C.F\R. 
§ 113.13, Carolina avers that the decision was based solely on Cus- 
toms Directive 99—3510—04 (July 23, 1991), without consideration of 
the guidelines set forth in 19 C.F.R. § 113.13(b). Those guidelines 
state that: 


In determining whether the amount of a bond is sufficient, the 
port director . .. should at least consider: 


(1) The prior record of the principal in timely payment of du- 
ties, taxes, and charges with respect to the transaction(s) in- 
volving such payments; 
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(2) The prior record of the principal in complying with Cus- 
toms demands for redelivery, the obligation to hold unexamined 
merchandise intact, and other requirements relating to enforce- 
ment and administration of Customs and other laws and regu- 
lations; 


(3) The value and nature of the merchandise involved in the 
transaction(s) to be secured; 


(4) The degree and type of supervision that Customs will ex- 
ercise over the transaction(s); 


(5) The prior record of the principal in honoring bond commit- 
ments, including the payment of liquidated damages; and 


(6) Any additional information contained in any application 
for a bond. 


Nevertheless, Customs Directive 99-3510-—04 (July 23, 1991) in- 
structs that: 


The bond limit of liability amount shall be fixed in an amount 
the district director may deem necessary to accomplish the pur- 
pose for which the bond is given. ... To assist the director in 
fixing the limit of liability amount, the following formula shall 
be used. 


None to $1,000,000 duties and taxes — the bond limit of li- 
ability amount shall be fixed in multiples of $10,000 nearest to 
10 percent of duties, taxes and fees paid by the importer or bro- 
ker acting as importer of record during the calendar year pre- 
ceding the date of the application. 


Over $1,000,000 duties and — taxes the bond limit of liability 
shall be fixed in multiples of $100,000 nearest to 10 percent of 
duties, taxes and fees paid by an importer or broker acting as 
importer of record during the calendar year preceding the date 
of application. 


In either of these two categories a bond may be demanded 
with a limit of liability amount greater than that computed us- 
ing this formula, provided sufficient evidence of high risk is on- 
hand to support the higher amount. 


The total duties, taxes and fees paid by Carolina in the previous year 
were $25,982,838.52, and 10% of that figure rounded to the nearest 
$100,000 yielded a bond amount of $3 million. Pl.’s Reply Br. at 4. 


Arguments 


In support of its motion for judgment on the agency record, Cus- 
toms relies on 19 U.S.C. § 1623(a), which provides: 
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In any case in which bond or other security is not specifically 
required by law, the Secretary of the Treasury may by regula- 
tion or specific instruction require, or authorize customs offic- 
ers to require, such bonds or other security as he, or they, may 
deem necessary for the protection of the revenue or to assure 
compliance with any provision of law, regulation, or instruction 
which the Secretary of the Treasury or the Customs Service 
may be authorized to enforce. 


The Secretary of the Treasury may also “prescribe the conditions and 
form of such bond.” 19 U.S.C. § 1623(b)(1). Customs states that 19 
C.F.R. § 113.13 was issued pursuant to 19 U.S.C. § 1623. Def.’s Br. 
at 3. Customs also explains that “[d]uring the notice and comment 
period preceding the issuance of 19 C.F.R. § 113.13, [it] noted re- 
quests that it codify a consistent bond formula and explained that it 
would accomplish this goal by use of Directives.” Jd. at 4. 
Concerning Directive 99-3510—04, Customs states that: 


The 10 percent formula represents Customs’s assessment of the 
security necessary to accomplish the statutory goals “in most 
situations” — i.e., law abiding importers. Indeed, 19 C.F.R. 
§§ 24.3 & 142.14,’ when read together, create at least a four- 
week lag time between the first withdrawal of merchandise and 
the date Customs may take action against that importer. Dur- 


ing that entire time period, the importer remains free to with- 
draw merchandise for consumption and, thus, the 10 percent 
formula provides the Government with security during the in- 
tervening period. 


Def.’s Br. at 15-16 (citation omitted) (footnote added). Contrary to 
Carolina’s assertion that the Directive ignores the guidelines set 
forth in 19 C.F.R. § 113.13, Customs asserts that “implicit in the 
Directive is an analysis of the regulation’s factors that relate to the 
value and nature of the merchandise involved and the level of super- 
vision.” Jd. at 17. Customs states that this is a “permissible interpre- 
tation of its own regulation” and “merely provides port directors with 
a consistent basis for risk assessment.” Jd. (citation omitted). 
Carolina’s central argument in opposition to Customs’ motion for 
judgment on the agency record is that Customs failed to make an in- 
dividualized assessment of the risk Carolina posed to the revenue. 


Defendant’s directive here is inconsistent with the plain lan- 
guage of 19 C.F.R. § 113.13(b), which mandates an individual- 
ized assessment of each importer and its activity rather than 
application of a generalized formula. In light of the fact that 


119 C.FR. § 24.3 concerns the ordinary payment of Customs bills and § 142.14 concerns 
the delinquent payment of Customs bills. 
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the regulation specifically spells out six factors that must be 
considered in setting the bond, there is no room for defendant 
to enact and apply a formula that says the “general rule” is 10% 
of the previous year’s duties, taxes and fees; indeed, any “for- 
mula” approach is inherently inconsistent with the regulation 
mandating individualized assessment. Contrary to defendant’s 
argument, the 10% formula is not a permissible interpretation 
of its own regulation that requires individual assessments, not 
“general rules” or “formulas.” 


Pl.’s Br. at 10. Because the Directive is inconsistent with the Regula- 
tion, Carolina argues that Customs’ “action in applying the 10% for- 
mula without performing an individual analysis of plaintiff and its 
activities is arbitrary, capricious and contrary to law.” Jd. at 18. 


Analysis 


As Customs has argued, and as this court previously recognized in 
Hera Shipping, Inc. v. Carnes, 10 CIT 493, 496, 640 F. Supp. 266, 
269 (1986), “[t]he grant of authority for requiring bonds and setting 
their amount is strongly stated and comprehensive.” Although the 
guidelines set forth by 19 C.F.R. § 113.13 and the instructions con- 
tained in Customs Directive 99-3510-04 appear to contemplate dif- 
ferent schemes for establishing an importer’s bond requirement, the 
methodologies are not necessarily inconsistent. The Court is satis- 
fied with Customs’ explanation that, due to the lag time before it 
could stop an importer from withdrawing merchandise for consump- 
tion, a 10 percent bond is a necessary minimum amount of protec- 
tion for the revenue. See Def.’s Br. at 15-16. Moreover, the Court 
finds reasonable Customs’ explanation at oral argument of the inter- 
play between the Directive and the Regulation, namely that the 10 
percent bond is required when the importer has a favorable review 
under 19 C.F.R. § 113.13 and an even higher bond would be required 
if analysis under these guidelines indicated that the importer posed 
a greater risk to the revenue. See also Def.’s Reply Br. at 12. Never- 
theless, the Court is sympathetic to Carolina’s position where, de- 
spite its excellent history of making timely payments to Customs, its 
manner of doing business and even its ability to do business, is 
threatened by the higher bond requirement. Be that as it may, the 
regulatory framework Customs has established is not unreasonable 
given the discretion ceded to it by Congress in 19 U.S.C. § 1623(a). 


Conclusion 


For the foregoing reasons, Customs’ motion for judgment upon the 
agency record is granted. 
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Slip Op. 04-21 


TIMKEN US CORPORATION AND TIMKEN NADELLAGER, GmbH, PLAIN- 
TIFFS, v. UNITED STATES, DEFENDANT. 


Court No. 00-—09-00454 


Plaintiffs, Timken US Corporation (“Timken”) and Timken Nadellager, GmbH 
(“TNG”), move pursuant to USCIT R. 56.2 for judgment upon the agency record chal- 
lenging one aspect of the United States Department of Commerce’s (“Commerce”) de- 
termination entitled Final Results of Antidumping Duty Administrative Reviews and 
Revocation of Orders in Part on Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Romania, 
Singapore, Sweden, and the United Kingdom (“Final Results”), 65 Fed. Reg. 49,219 
(Aug. 11, 2000). Specifically, plaintiffs contend that Commerce erred by refusing to 
correct an error in reporting channels of distribution for TNG, an affiliated company 
of Timken and German producer of cylindrical roller bearings (“CRBs”). Commerce 
maintains that Timken failed to demonstrate that the error was clerical in nature and 
argues that the record supports Commerce’s finding that the alleged error was either 
a substantive issue or an error in judgment. 


Held: Plaintiffs’ 56.2 motion is granted. Case remanded. 


March 5, 2004 


Stewart and Stewart (Terence P. Stewart, Geert De Prest and Lane S. Hurewitz) for 
Timken US Corporation and Timken Nadellager, GmbH, plaintiffs. 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Claudia 
Burke); of counsel: Augusto Guerra, Office of the Chief Counsel for Import Administra- 
tion, United States Department of Commerce, for the United States, defendant. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiffs, Timken US Corpora- 
tion’ (“Timken”) and Timken Nadellager, GmbH? (“TNG”), move pur- 


1 This action was originally brought by The Torrington Company and Torrington Nadel- 
lager GmbH in September 2000. See Summons 41. The Torrington Company was acquired 
by the Timken Company on February 18, 2003, and is now known as Timken US Corpora- 
tion. Timken’s German affiliate is now known as Timken Nadellager, GmbH (“TNG”). See 
Disclosure of Corporate Affiliations & Fin. Interest at 1 (filed with this Court on Feb. 3, 
2004). Timken appeared as a respondent in the subject reviews before Commerce and ap- 
pears before this Court in the same capacity. 


2This action challenges the final results of the tenth administrative review of antifric- 
tion bearings from Germany, which cover CRBs produced by TNG. Cylindrical roller bear- 
ings produced by TNG were also subject to the eighth and ninth administrative reviews in 
which Commerce determined de minimis dumping margins for the subject product. See Fi- 
nal Results of Antidumping Duty Administrative Reviews on Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, Germany, Italy, Japan, Ro- 
mania, Sweden, and the United Kingdom, 64 Fed. Reg. 35,590, 35,591 (July 1, 1999); Final 
Results of Antidumping Duty Administrative Reviews on Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France, Germany, Italy, Japan, Romania, 
Singapore, Sweden, and the United Kingdom, 63 Fed. Reg. 33,320, 33,321 (June 18, 1998) 
(collectively “eighth and ninth administrative reviews”). 
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suant to USCIT R. 56.2 for judgment upon the agency record chal- 
lenging one aspect of the United States Department of Commerce’s 
(“Commerce”) determination entitled Final Results of Antidumping 
Duty Administrative Reviews and Revocation of Orders in Part on 
Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From France, Germany, Italy, Japan, Romania, 
Singapore, Sweden, and the United Kingdom (“Final Results”), 65 
Fed. Reg. 49,219 (Aug. 11, 2000). Specifically, plaintiffs contend that 
Commerce erred by refusing to correct an error in reporting chan- 
nels of distribution for TNG, an affiliated company of Timken and 
German producer of cylindrical roller bearings (“CRBs”). Commerce 
maintains that Timken failed to demonstrate that the error was 
clerical in nature and argues that the record supports Commerce’s 
finding that the alleged error was either a substantive issue or an er- 
ror in judgment. 


BACKGROUND 


The administrative review at issue involves the period of review 
covering May 1, 1998, through April 30, 1999.’ See Final Results, 65 
Fed. Reg. at 49,219. Commerce published the preliminary results of 
the subject reviews on April 6, 2000. See Preliminary Results of Anti- 
dumping Duty Administrative Reviews, Partial Rescission of Admin- 
istrative Reviews, and Notice of Intent to Revoke Orders in Part on 
Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From France, Germany, Italy, Japan, Romania, 
Singapore, Sweden, and the United Kingdom (“Preliminary Re- 
sults”), 65 Fed. Reg. 18,033. Commerce published the Final Results 
at issue on August 11, 2000. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a (2000) and 28 U.S.C. § 1581(c) (2000). 


STANDARD OF REVIEW 


The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance with 
law... .”19 U.S.C. § 1516a(b)(1)(B)(i) (1994); see NTN Bearing Corp. 
of Am. v. United States, 24 CIT 385, 389-90, 104 F. Supp. 2d 110, 


3 Since the administrative review at issue was initiated after December 31, 1994, the ap- 
plicable law is the antidumping statute as amended by the Uruguay Round Agreements Act 
(“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994) (effective January 1, 1995). See Tor- 
rington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) (citing URAA § 291(a)(2), 
(b) (noting effective date of URAA amendments)) 
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115-16 (2000) (detailing Court’s standard of review in antidumping 
proceedings). 


DISCUSSION 
A. Factual Background 


During the tenth administrative review, Commerce instructed 
Timken to report the channels of distribution for TNG’s home mar- 
ket sales. See App. Timken’s Mem. Supp. R. 56.2 Mot. J. Upon 
Agency R. (“Timken’s App.”) Tab 4 at 1. Commerce indicated that 
“the information [was] necessary to make appropriate comparisons 
of sales at the same level of trade or to adjust normal value, if appro- 
priate, when sales are compared at different levels of trade.” Def.’s 
Mem. Opp’n Pls.’ Mot. J. Upon Agency R. (“Def.’s Mem.”) Ex. 1 at 
A-4 (emphasis omitted). In response to this request, Timken identi- 
fied five distribution channels corresponding to customer categories 
for TNG’s home market sales, including: (1) factory to large original 
equipment manufacturers (“OEMs”) (“channel 1”); (2) factory to 
other OEMs (“channel 2”); (3) factory to distributors (“channel 3”); 
(4) TNG to OEM customers (“channel 4”); and (5) TNG to distributor 
customers (“channel 5”). See Timken’s App. Tab 3 at A-21 — A-24. 
Timken also described the sales process for each channel of distribu- 
tion. See id. 

Commerce eventually “conducted a sales verification” of Timken in 
February 2000, and subsequently issued an analysis memorandum 
for the Preliminary Results entitled Issues and Decision Memoran- 
dum for the Administrative Reviews of Antifriction Bearings (other 
than tapered roller bearings) and parts thereof from France, Ger- 
many, Italy, Japan, Romania, Singapore, Sweden, and the United 
Kindom — May 1 1998, through April 30, 1999 (“Issues & Decision 
Mem.”). See id. Tab 10 at 1. In its decision memorandum, “Commerce 
explained that for the five channels of distribution reported by 
(TNG] in its [home market] sales listing, [a senior import compliance 
specialist] examined the selling activities, the point in the channel of 
distribution at which the selling activities occurred, and the types of 
customers that purchased the foreign like product from [TNG].” 
Def.’s Mem. at 5. Commerce determined that three channels of dis- 
tribution were for home market sales by TNG, and the remaining 
two channels of distribution were for “resales” by TNG’s affiliated 
marketing entity. See Timken’s App. Tab 4 at 3. As a result, Com- 
merce re-designated channel 1 as HM1 (home market 1), grouped 
channels 4 and 5 together and re-designated them HM2 (home mar- 
ket 2) and also grouped channels 2 and 3 together and re-designated 
them HM3 (home market 3). See id. Essentially, Commerce grouped 
channels 4 and 5 and channels 2 and 3 together upon a determina- 
tion that the points in which selling activities occurred within these 
different channels of distribution were indistinguishable. See id. 
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In determining the dumping margin, Commerce used constructed 
value (“CV”) when no sales existed of “an identical or similar model 
sold in the home market or when the identical or similar model was 
disregarded as below cost.” Jd. at 7.* “Profit was calculated by multi- 
plying the level-of-trade-specific weighted-average profit rate calcu- 
lated on home market sales made in the ordinary course of trade by 
the cost of production. .. of the model.” Jd. Based on this analysis, 
Commerce calculated a dumping margin of 61.60 percent for CRBs 
produced by TNG. See id. at 1; Final Results, 65 Fed. Reg. at 49,221; 
Preliminary Results, 65 Fed. Reg. at 18,041. 


B. Timken’s Contentions 


Timken states that in responding to Commerce’s request for infor- 
mation, Timken relied on “customer names to classify its home mar- 
ket sales according to distribution channel.” Timken’s Mem. Supp. R. 
56.2 Mot. J. Upon Agency R. (“Timken’s Mem.”) at 6. As a result, a 
certain number of transactions were unintentionally reported in 
channel 1 instead of channel 2 or channel 3. Ultimately, these trans- 
actions were grouped into HM1 instead of HM3. See id. at 7-13. 

According to Timken, these misclassifications can be grouped into 
three broad fact patterns. First, Timken inadvertently reported a 
certain number of transactions as sales to large OEMs instead of 
classifying them as sales to small OEMs. See id. at 7. Second, 
Timken unintentionally reported a certain number of transactions 
as sales for the production of large original equipment instead of 
sales for use as replacement parts. See id. at 8. Third, Timken mis- 
takenly reported a certain number of transactions as sales to large 
OEMs instead of labeling them as “units sold as samples, [that] were 
delivered to the customer’s prototype center.” Jd. at 10 (emphasis 
omitted). “Although Commerce verified [Timken’s] home market 
sales, [Timken argues that Commerce] did not pursue the classifica- 
tion olf] individual transactions into their appropriate distribution 
channels at verification.” Jd. at 11 (citations omitted). 

Timken claims that Commerce’s subsequent calculation of an ab- 
normally high CV profit rate resulted from these misclassified trans- 
actions. See id. at 11-12. According to Timken, these transactions 
only covered a minimal percentage “of all units sold in the [level of 
trade (““LOT”)| (as a percentage of sales quantity reported in the 
home market sales listing).” Jd. at 11. Timken maintains that the re- 
maining sales in the LOT were “disregarded” because Commerce 
found them to have been made at prices below cost of production 


+ Under post-URAA law, pursuant to 19 U.S.C. §§ 1677b(a)(1) and 1677(16) (1994), Com- 
merce must first look to identical merchandise in matching the United States model to the 
comparable home market model. If a determination cannot be satisfactorily made using 
identical merchandise, Commerce must look to like merchandise—initially under the sec- 
ond category and, if that is not available, under the third category 
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(“COP”). See id. Timken further claims that the calculation of an ab- 
normal CV profit rate caused Commerce to compute an inaccurate 
dumping margin. See id. at 11-12. 

During the administrative review, Timken identified these mis- 
takes and requested that Commerce either correct Timken’s “inad- 
vertent errors by reclassifying certain home market sales, or... in 
the alternative, combine all home market LOTs in the CV- profit 
calculation and use that rate for home market LOT.” Jd. at 12 (em- 
phasis omitted). Timken supplied supporting documentation and 
claims that Commerce did not indicate that such information was in- 
adequate, nor did Commerce request additional supporting evidence. 
See id. at 12-13. 

In the Issues & Decision Mem., Commerce rejected Timken’s argu- 
ments that the errors should be corrected because Timken did not 
show that these errors were clerical in nature. See Timken’s App. 
Tab 10 at 50-52. Timken contends that Commerce is mandated to 
correct these errors because they were unintentional and because 
“Commerce’s goal in administrative reviews is to determine margins 
‘as accurately as possible.” Timken’s Mem. at 17 (citing Rhone 
Poulenc, Inc. v. United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990)). 
Timken argues that the present situation involving mis- classified 
channels of distribution is similar to the mis- categorized sales situa- 
tion identified in NTN Bearing Corp. v. United States, 74 F.3d 1204, 
1206-09 (Fed. Cir. 1995). See Timken’s Mem. at 17-18, 26-31. 
Timken points out that in NTN, the United States Court of Appeals 
for the Federal Circuit (“CAFC”) held that “Commerce should correct 
inadvertent ‘clerical’ errors made by respondents to avoid manifestly 
unjust results, even if the errors are discovered subsequent to the 
deadline for submitting information, and even if the error is not ob- 
vious from [the] record at the time.” Jd. at 18 (citing NTN Bearing, 
74 F.3d at 126-09) (emphasis added). Timken also points out that 
precedent has cautioned Commerce “not to draw distinctions be- 
tween ‘substantive’ and ‘clerical’ errors in an overly narrow manner.” 
Id. (citing World Finer Foods, Inc. v. United States, 24 CIT 541, 550 
(2000)). 

While Timken admits that the relevant statute, legislative history 
and agency regulations do not directly address the issue of inadvert- 
ent errors committed by respondents, Timken argues that each sup- 
ports the proposition that unintentional errors should be corrected. 
See id. at 22-26. Timken also raises issue with Commerce’s position 
that errors of judgment are distinguishable because such a finding is 
“inconsistent with the caveat articulated in World Finer Foods that 
‘[wlhere the line is difficult to draw between permissible ministerial 
or clerical error correction and impermissible factual or methodologi- 
cal changes,” Commerce should classify such error as clerical. Id. at 
27 (quoting World Finer Foods, 24 CIT at 550). 
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Finally, Timken applies the test established by Commerce in Final 
Results of Antidumping Duty Administrative Reviews of Certain 
Fresh Cut Flowers From Columbia (“Columbian Flowers”), 61 Fed. 
Reg. 42,833, 42,834 (Aug. 19, 1996), and cited by Commerce in the 
Final Results, to the facts of this case and argues that its errors “are 
analogous to the types of errors Commerce determined to be ‘clerical’ 
errors and which were corrected in [Columbian] Flowers.” Timken’s 
Mem. at 30. Accordingly, Timken maintains that Commerce improp- 
erly refused to correct the error identified by Timken in the subject 
review. 


C. Analysis 


The antidumping statute requires Commerce to calculate dumping 
margins as accurately as possible in each administrative review. See 
Fujian Mach. & Equip. Imp. & Exp. Corp. v. United States, 25 CIT 
aes , 178 F. Supp. 2d 1305, 1322 (2001) (citing Rhone Poulenc, 
899 F.2d at 1191). “[A]ntidumping laws are not punitive in nature, 
but are designed to remedy the inequities caused by unfair trade 
practices.” Allied Tube & Conduit Corp. v. United States, 24 CIT 
1357, 1370, 127 F. Supp. 2d 207, 218 (2000); see NTN, 74 F.3d at 
1208 (stating that “the antidumping laws are remedial not punitive” 
(citing Chaparral Steel Co. v. United States, 901 F.2d 1097, 1103-04 
(Fed. Cir. 1990))). Although antidumping laws “afford the domestic 
manufacturer strong protection against dumping,” Commerce is still 
required to “make a fair and equitable valuation, which may [ulti- 
mately] reduce the antidumping margin.” Smith-Corona Group uv. 
United States, 713 F.2d 1568, 1576 (Fed. Cir. 1983), cert. denied, 465 
U.S. 1022 (1984). These two competing purposes seem to conflict 
with each other. See American Permac, Inc. v. United States, 12 CIT 
1134, 1137, 703 F. Supp. 97, 100 (1988). On the one hand, Commerce 
is commissioned to protect the domestic industry from unfair trade 
practices and on the other, Commerce is responsible for promoting 
free trade. See id. In application, however, the “two purposes of the 
statute complement, rather than conflict with each other.” Jd. 

When applying these notions to the issue at bar, the Court recog- 
nizes that Commerce often establishes policies to ensure the consis- 
tent procedural application of antidumping laws. See Allied Tube, 24 
CIT at 1370, 127 F. Supp. 2d at 218-19 (stating that “[flair and equi- 
table margins are calculated when the administering authorities are 
consistent in their procedural application of the law”). In the past, 
Commerce corrected a respondent’s own clerical errors only if Com- 
merce “could assess from information already on the record that an 
error ha[d] been made, that the error [was] obvious from the record, 
and that the correction [was] accurate.” Def.’s Mem. at 26. As a re- 





58 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 13, MARCH 24, 2004 


sult of the CAFC’s holding in NTN,’ however, Commerce reevalu- 
ated its policy for correcting clerical errors of respondents and devel- 
oped the six-part Columbian Flowers Test.° In its Issues & Decision 
Mem., Commerce explained that Timken failed to satisfy the first 
and second criteria of this test. See Timken’s App. Tab 10 at 50-52. 

The first prong of the Columbian Flowers Test states that Com- 
merce accepts respondent’s corrections if the error in question is 
demonstrated to be clerical. Clerical errors have been defined as 
mistakes “made by a clerk or other subordinate, upon whom de- 
volved no duty to exercise judgment, in writing or copying the fig- 
ures or in exercising his intention.” PPG Indus., Inc. v. United 
States, 7 CIT 118, 124 (1984) (citations omitted). Inadvertencies, on 
the other hand, have been described as “an oversight or involuntary 
accident, or the result of inattention or carelessness.” Jd. (citing C.J. 
Tower & Sons of Buffalo, Inc. v. United States, 68 Cust. Ct. 17, 22, 
336 F. Supp. 1395, 1399 (1972), aff'd, 61 CCPA 90, C.A.D. 1129, 499 
F.2d 1277 (1974)). 

In its supporting brief, Timken argues that Commerce has applied 
a broader definition of “clerical errors” in past reviews. In fact, Com- 
merce applied the Columbian Flowers Test and accepted the inclu- 
sion of a non-subject merchandise sale in the dumping margin as a 
clerical error in its Issues and Decision Memorandum for the Final 
Results of the Antidumping Duty Administrative Review and Final 
Determination Not to Revoke in Part for Canned Pineapple Fruit 
from Thailand, 2000 WL 1880665 at Cmt. 6 (Dec. 13, 2000). Com- 
merce also found an error in coding the date of sale for one quarter of 


5 NTN involved the inadvertent use of a code for high precision bearing tolerances rather 
than the standard precision bearing tolerances and the listing of four sales to foreign cus- 
tomers as sales to domestic customers. See NTN, 74 F.3d at 1205. Commerce rejected the 
respondent’s request for correction upon a finding that “the errors were not obvious from 
the record and that the deadline for submitting new information had expired.” Jd. The 
CAFC held, however, that the “requirement that the record disclose the error essentially 
preclude[d] correction of clerical errors made by a respondent. Where clerical personnel of a 
respondent transpose code numbers, the existing administrative record will not disclose 
that such error occurred.” Jd. at 1208. The CAFC also held that “while it may be a reason- 
able exercise of [an agency] to restrict the correction of its own clerical errors to those obvi- 
ous from the record, the same rule applied to a respondent’s errors becomes arbitrary.” Jd. 


6In Columbian Flowers, Commerce stated that it would 


accept corrections of clerical errors under the following conditions: (1) [t]he error in ques- 
tion must be demonstrated to be a clerical error, not a methodological error, an error in 
judgment, or a substantive error; (2) [Commerce] must be satisfied that the corrective 
documentation provided in support of the clerical error allegation is reliable; (3) the re- 
spondent must have availed itself of the earliest reasonable opportunity to correct the er- 
ror; (4) the clerical error allegation, and any corrective documentation, must be submit- 
ted to [Commerce] no later than the due date for the respondent’s administrative case 
brief; (5) the clerical error must not entail a substantial revision of the response; and (6) 
the respondent’s corrective documentation must not contradict information previously 
determined to be accurate at verification 


Columbian Flowers (“Columbian Flowers Test”), 61 Fed. Reg. at 42,834. 
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a customer’s contracts to be clerical in Final Results of Antidumping 
Duty Administrative Review of Certain Cold-rolled Carbon Steel Flat 
Products from the Netherlands, 64 Fed. Reg. 11,825 (Mar. 10, 1999). 
However, in neither of these cases, nor in other holdings referenced 
by Timken, see Timken’s Mem. at 31, does the respondent commit 
the same error in two prior reviews. In the present case, Timken ad- 
mits that it misclassified home market sales of the same subject 
merchandise in the eighth and ninth administrative reviews, but ar- 
gues the misclassifications did not result in any meaningful changes 
to the dumping margins. See supra text accompanying note 2. None- 
theless, this Court agrees with Commerce’s determination that the 
error at issue was not clerical. Moreover, the Court does not accept 
Timken’s interpretation of the law that Commerce should correct the 
error simply because it was inadvertent, see Timken’s Reply Br. at 2, 
since such a finding would broaden the holding of NTN. 

Commerce proffers a harsh interpretation of the facts of this case. 
Commerce states that 


in preparing the data for channels of distribution, as in prior 
reviews, [Timken] relied on the customer names to classify its 
home market sales according to distribution channel. Thereby, 
[Timken] exercised judgment, based upon its examination of its 
own documents and procedures, that sales to particular cus- 
tomers properly belonged in Channel 1 as sales to “large” 
OEMs, because of the various distribution and sales activities 
that were incurred with respect to the sales to these “large” 
OEMs. [Timken’s] coding of the sales at issue as sales to “large 
OEMs,” thus, was neither a ministerial nor clerical error, but a 
deliberate and intentional decision, based upon its actions in 
prior reviews. 


Def.’s Mem. at 28-29 (emphasis in original). Commerce compares 
the facts of this case with those in Hambro Auto. Corp. v. United 
States, 66 CCPA 113, 117-20, C.A.D. 1231, 603 F.2d 850, 853-55 
(1979), and argues that the Court should render the misclassifica- 
tions an error in judgment or a mistake of law. See Def.’s Mem. at 29. 
Commerce's reliance on Hambro is misplaced. 

Hambro concerned an importer’s challenge to a denial of protests 
filed after the government refused the importer’s request for 
reliquidation of certain entries. See Hambro, 66 CCPA at 117, 603 
F.2d at 850. The alleged errors involved statutory values that were 
calculated by subtracting (rather than adding) cost of export divi- 
sions from home market cost figures. See Hambro, 66 CCPA at 188— 
19, 603 F.2d at 854. In Hambro, the “errors” were deemed a mistake 
of law because the importer was fully aware of its general expenses 
and profits, but believed the legal consequences of such values to be 
different than they were. See Hambro, 66 CCPA at 117-20, 603 F.2d 
at 853-55. Unlike the importer in Hambro, Timken did not realize 





60 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 13, MARCH 24, 2004 


that it misclassified certain home market sales, nor was Timken cog- 
nizant of the legal consequences of its error until the dumping mar- 
gins were calculated in the Preliminary Results. See Timken’s Mem. 
at 17-36. 

A complete review of the confidential material of this case reveals 
a situation where rigid compliance with the Columbian Flowers Test 
would render a grossly erroneous dumping margin. Timken’s 
misclassified transactions covered only a minuscule percentage of all 
units sold in the LOT. See Timken’s Mem. at 7—10 (proprietary ver- 
sion). The remaining sales in the LOT were disregarded in Com- 
merce’s profit calculation because they were to be sold at prices be- 
low the COP. See id. Ultimately, Commerce calculated an extremely 
high CV profit rate and a dumping margin of 61.60 percent based 
only upon a few misclassified sales. See Timken’s App. Tabs 2, 4, 7 
(proprietary version). Timken contends that it “had no knowledge or 
reason to believe” that its reliance on customer names would result 
in any misclassifications. Timken’s Mem. at 6. Commerce argues 
that since Timken used the same reporting method in the eighth and 
ninth reviews, Timken’s action in the tenth review was indeed calcu- 
lated. See Def.’s Mem. at 28— 29. Since the classification of Timken’s 
home market sales was never an issue addressed in the eighth and 
ninth administrative reviews, this Court cannot reach the conclusion 
that Timken intentionally misclassified transactions to attain a de- 
sired dumping margin. 

The Court, alternatively, must balance the interest of protecting 
Commerce’s authority to create and implement policy to protect the 
domestic industry from unfair trade practices, and its correlating ob- 
ligation “to calculate the most accurate dumping margins possible.” 
Shandong Huarong Gen. Corp. v. United States, 25 CIT ___ , ___ 
159 F. Supp. 2d 714, 727 (2001), aff'd, 2003 U.S. App. LEXIS 466 
(Fed. Cir. Jan. 10, 2003), reh’g denied en banc, 2003 U.S. App. LEXIS 
6759, *1 (Fed. Cir. Mar. 18, 2003). Commerce directed Timken to 
provide a description of its channels of distribution and sales process 
and clarified that the information is “intended to provide [Com- 
merce] with the information necessary to make appropriate compari- 
sons of sales at the same level of trade or to adjust [NV,] if appropri- 
ate, when sales are compared at different levels of trade.” Timken’s 
App. Tab 10 at 50. Commerce also cautioned Timken that the infor- 
mation was of “critical importance.” These instructions are intended 
to solicit accurate information that Commerce must utilize to calcu- 
late the antidumping margins. Cf. Acciai Speciali Terni, S.p.A. v. 
United States, 25 CIT ___ , ___ , 142 F. Supp. 2d 969, 982 (2001) 
(stating that “[i]t is respondent’s obligation to supply Commerce with 
accurate information” (citations omitted)). Had Timken followed 
these instructions, perhaps this case would not be before this Court. 
The Court cautions Timken to pay closer attention to the manner in 
which it classifies and reports future home market sales transac- 
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tions. Commerce, with its limited resources, cannot be expected “to 
serve as a surrogate to guarantee the correctness of submissions.” 
Id. (quoting Yamaha Motor Co. v. United States, 19 CIT 1349, 1359, 
910 F. Supp. 679, 687 (1995)). Although the Court recognizes that 
the burden falls on a respondent to provide accurate information, it 
is unreasonable to believe that a respondent can do so in each and 
every review without committing occasional errors. See Shandong, 
25 CIT at __ , 159 F. Supp. 2d at 727 (holding that a restriction of 
Commerce’s power to correct ministerial errors would undermine its 
“underlying obligation to calculate the most accurate dumping mar- 
gins possible”). 

Upon publication of the estimated dumping margin in the Prelimi- 
nary Results, Timken “reexamined its submission and discovered the 
inadvertent channel of distribution classification errors (re[garding] 
home market LOT 1).” Timken’s Mem. at 12. Timken thereafter sub- 
mitted documentation clarifying the correct channel of distribution 
classifications. See id. Commerce contends that such documentation 
is not reliable and, therefore, Timken’s clerical error claims also fail 
to satisfy the second prong of the Columbian Flowers Test. Com- 
merce determined that Timken’s purchase orders, invoices, and 
notes (some handwritten) were unreliable because “certain record 
evidence conflict[ed] with” the supplemental information. Timken’s 
App. Tab 10 at 52. In its supporting brief, Commerce states: 


The conflict, of course, existed between [Timken’s] original 
description of distribution channel 1... which included proto- 
type and sample sales...and [Timken’s] request re- 
categorization of the prototype and sample sales at issue as 
sales to “other” OEMs or sales to “distributors.” There was also 
conflict between Commerce’s conclusions in its verification re- 
port and its preliminary sales analysis memorandum that 
[Timken’s] representations of its distribution channels, includ- 
ing channel 1, were consistent with its response and that 
[Timken] had reported the customer category and channel of 
distribution fields accurately in its sales databases. Commerce 
simply found “no information on the record that specifically 
precludes the transactions in question from being categorized 
as sales to large OEMs.” 


Def.’s Mem. at 37 (quoting Timken’s App. Tab 10 at 52). The Court, 
however, cannot discern what record evidence Commerce is referring 
to. In this case, had Timken properly classified the transactions at 
issue in its response to Commerce’s questionnaire, it would have cat- 
egorized the sales as distribution channel 2 or 3 because the custom- 
ers did not buy the units for use in producing large original equip- 
ment. See Timken’s App. Tabs 7 & 15 (proprietary version). Thus, 
any information submitted by Timken to correct the misclassifica- 
tions would conflict with the original data supplied by Timken. In 
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the interest of implementing the overarching principle of the anti- 
dumping statute, that is, to determine dumping margins as accu- 
rately as possible, see Fujian, 25 CIT at ___ , 178 F. Supp. 2d at 
1322, the Court remands this case to Commerce to further investi- 
gate the claims raised during the administrative proceeding. Any 
other finding would render a punitive result in contravention to Al- 
lied Tube, 24 CIT at 1370, 127 F. Supp. 2d at 218. 


CONCLUSION 


The error committed by Timken is not clerical. This case could 
have been avoided had Timken followed the instructions of Com- 
merce and classified its sales transactions properly. Nonetheless, the 
Court must consider the overarching principle of the antidumping 
statute in rendering a decision on this issue. It is undisputed that 
Commerce’s goal in administrative reviews is to determine anti- 
dumping margins “as accurately as possible.” Rhone Poulenc, 899 
F.2d at 1191. In this case, an erroneous dumping margin was calcu- 
lated as a result of a few misclassified transactions reported by 
Timken. These errors were identified upon publication of the Pre- 
liminary Results, and Commerce was provided with supporting 
documentation. Since the Court finds the facts of this case to be dis- 
tinct from prior case law, the Court remands this case to Commerce 
for further investigation and to make any corrections necessary to 
attain the most accurate antidumping margin. 
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OPINION AND ORDER 
BARZILAY, JUDGE: 


I, INTRODUCTION 


The United States Department of Commerce (“Commerce” or “gov- 
ernment”) timely filed the Final Results of Redetermination Pursu- 
ant to Court Remand (“Remand Results”), pursuant to the remand 
order of the court in Slater Steels Corporation v. United States, 27 
CIT ___ , 279 F. Supp. 2d 1370 (2003) (“Slater I”), the familiarity 
with which is presumed. The sole issue in this consolidated action 
(as it was in Slater I) is Commerce’s “collapsing” of three companies 
of the Viraj Group, an Indian competitor, pursuant to 19 C.F.R. 
§ 351.401(f (2000) (“collapsing regulation”). 

The Viraj Group companies implicated in collapsing are Viraj Al- 
loys, Ltd. (“VAL”), Viraj Impoexpo, Ltd. (“VIL”), and Viraj Forgings, 
Ltd. (“VFL”). “Collapsing” involves treating a group of affiliated pro- 
ducers as a single entity for the calculation of dumping margins.’ 

Plaintiffs and Defendants-Intervenor Slater Steels Corporation, 
Carpenter Technology Corporation, Electralloy Corporation, and 
Crucible Specialty Metals Division of Crucible Materials Corpora- 
tion (collectively “domestic industry” or “Plaintiffs”) submitted com- 
ments opposing the Remand Results. The Viraj Group submitted 
comments in support. The original determination under review is 
Stainless Steel Bar from India; Final Results of Antidumping Duty 
Administrative Review, 67 Fed. Reg. 45,956 (July 11, 2002) (“Final 
Results”), amended by 67 Fed. Reg. 53,336 (Aug. 15, 2002). The court 
has jurisdiction pursuant to 28 U.S.C. § 1581(c) (2000). 


II. STANDARD OF REVIEW 


The court “must sustain ‘any determination, finding or conclusion 
found’ by Commerce unless it is ‘unsupported by substantial evi- 


7” 


dence on the record, or otherwise not in accordance with the law. 
Fujitsu General Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 
1996) (quoting 19 U.S.C. § 1516a(b)(1)(B)). Substantial evidence is 
“[mljore than a mere scintilla;” it is “such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” 
Consol. Edison Co. of New York v. NLRB, 305 U.S. 197, 229 (1938); 
Matsushita Elec. Indus. Co. v. United States, 750 F.2d 927, 933 (Fed. 
Cir. 1984). “In applying this standard, the court affirms [the agen- 
cy’s] factual determinations so long as they are reasonable and sup- 
ported by the record as a whole, even if there is some evidence that 
detracts from the agency's conclusions.” Olympia Indus., Inc. v. 
United States, 22 CIT 387, 389, 7 F. Supp. 2d 997, 1000 (1998) (citing 


1 This case does not involve partial collapsing. 
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Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1563 (Fed. Cir. 
1984)). This court may not reweigh the evidence or substitute its 
own judgment for that of the agency. See Granges Metallverken AB v. 
United States, 13 CIT 471, 474, 716 F. Supp. 17, 21 (1989). Addition- 
ally, “absent a showing to the contrary, [the agency] is presumed to 
have considered all of the evidence in the record.” Nat? Ass’n of Mir- 
ror Mfrs. v. United States, 12 CIT 771, 779, 696 F. Supp. 642, 648 
(1988). The court’s inquiry is essentially into the reasonableness of 
the agency’s determinations. 


III. DISCUSSION 


In order to collapse companies for the purpose of calculating 
dumping margins, Commerce must first determine that the compa- 
nies are “affiliated” under 19 U.S.C. § 1677(33) (2000). Commerce 
must next determine that the companies “have production facilities 
for similar or identical products that would not require substantial 
retooling of either facility in order to restructure manufacturing pri- 
orities,” and that “there is a significant potential for the manipula- 
tion of price or production.” 19 C.F.R. § 351.401(f)(1).” This appeal 
pertains only to the “substantial retooling” prong of the regulation. 

In Slater I, the court found Commerce’s decision to collapse the 
Viraj Group companies unsupported by substantial evidence and or- 
dered Commerce “to reconsider its analysis of the collapsing issue 
and, if necessary, to revise its dumping margin calculations in accor- 
dance with this opinion.” Slater J at 1372. In addition, the court 
found Commerce’s articulated reasons in support of its decision “in- 
adequate.” Jd. at 1378. Focusing on Commerce’s evaluation of the 
companies’ production facilities, the court questioned whether the 
record indicates that the production facilities of the Viraj Group com- 
panies were complementary, rather than overlapping, and whether, 
therefore, “substantial retooling” would be required to bring the com- 
panies’ production facilities on par with one another. See id. at 1376- 
79. 

The record indicates the following production capabilities for the 
Viraj Group companies. VAL has the capability to produce steel bil- 
lets and black bar (hot-rolled). See Remand Results at 8. VIL has the 
capability to further process the black bar into bright bar (cold- 
finished bar). See id. at 9. VIL cannot produce black bar on its own. 
Further, “VFL’s primary production operation relates to producing 
stainless steel flanges.” Jd. at 10. VFL “has production facilities simi- 
lar to those of VIL,” but unlike VAL. Jd. After remand, the question 
remains whether “substantial retooling” of their production facilities 


2For ease of exposition, the court will refer to the first part of the collapsing regulation 
as the “substantial retooling” prong; and the second part, as the “manipulation” prong. The 
court notes that there is no statutory provision governing collapsing. 
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would not be required for these companies to divert production of 
subject merchandise from one another to take advantage of dumping 
margin differentials. 

This case highlights the degree of confusion pertaining to the in- 
terpretation of the collapsing regulation, and the incongruity mani- 
fested in applying the regulation to the facts at hand. After due de- 
liberation, the court finds that the Remand Results fall short of 
satisfying its order in Slater I because the Remand Results do not 
follow the collapsing regulation, and because Commerce did not pro- 
vide the court with adequate factual support and justification in sup- 
port of its decision to collapse the Viraj Group companies. The court 
once again remands the case to Commerce to reevaluate its collaps- 
ing decision, and specifically address and answer the questions that 
are raised in this opinion under separate subheadings. 


A. Commerce must explain why it did not analyze the “sub- 
stantial retooling” prong of the collapsing regulation sepa- 
rately from the “manipulation” prong in this case. 


As urged by the domestic industry, see Pls.” Comments at 11-12, 
section 351.401(f)(1) has two distinct and separate parts, the “sub- 
stantial retooling” and “manipulation” prongs, which are joined by 
the word “and.” Because the regulation is conjunctive, each element 
has to be met. While the Remand Results contain sufficient evidence 
in support of the government’s affirmative determination on the 
“manipulation” issue, the Remand Results do not provide sufficient 
evidence and analysis of “substantial retooling.” The evidence Com- 
merce cites in support of its decision to collapse all bear on the ques- 
tion of “manipulation.” That evidence, however, is irrelevant in the 
analysis of “substantial retooling.” The issue in this appeal (as it was 
in Slater I) is “substantial retooling.” The Remand Results do not 
sufficiently address (and in fact distract from) the examination of 
the companies’ production facilities, which is the proper analysis of 
the “substantial retooling” question. 

The government attempts to bring into its “substantial retooling” 
analysis the “manipulation” prong of the collapsing regulation by 
emphasizing that “the policy rationale of the collapsing regulation is 
to prevent affiliated companies with the same or similar production 
capabilities from manipulating price or production activities of sub- 
ject merchandise to the affiliated company with the lowest margin, 
and thereby circumventing the antidumping law.” Remand Results 
at 5 (citing and paraphrasing Slater J at 1376 in a misleading man- 
ner)’ (emphasis added). The government justifies its approach by ar- 


3 Despite the government’s attempt to paraphrase the court’s language to include the 
“manipulation” issue, the exact quote from Slater I is: “The policy rationale behind collaps- 
ing is to prevent affiliated exporters with same or similar production capabilities to channel 
production of subject merchandise through the affiliate with the lowest potential dumping 
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guing that “the central question of the collapsing regulation” is the 
price or production “manipulation” issue. Remand Results at 6 (cit- 
ing Queen’s Flowers DeColumbia v. United States, 21 CIT 968, 979, 
981 F. Supp. 617, 628 (1997)) & at 11 (citing Antidumping Duties; 
Countervailing Duties, 62 Fed. Reg. 27, 296, 27,346 (May 19, 1997) 
(“Preamble”)). 

In making the “manipulation” issue the “central question” in this 
appeal, Commerce lists a number of factors that need to be examined 
with respect to the “manipulation” issue pursuant to 19 C.F.R. 
§ 351.401(f)(2). For example, Commerce points out that the Viraj 
Group companies “are sufficiently intertwined and have similar pro- 
duction capabilities.” Jd. at 6. Commerce reiterates that “the Viraj 
Group is a large, integrated, multinational entity in which two indi- 
viduals hold the majority of shares, either directly or, along with 
friends and relatives and their promoted companies.” Jd. at 11 (quot- 
ing Viraj Group’s June 29 and November 26, 2001 questionnaire re- 
sponses) (internal quotation marks omitted). Further, “[t]hese same 
two individuals are also the managing directors of all three affili- 
ates;” “[t]he selling and production activities for bar during the pe- 
riod of review at VIL and VAL are controlled by these directors;” 
“Itlhrough personal guarantees, these same two individuals also en- 
abled VIL and VFL to secure loans that they may not otherwise have 
received;” “[iln fact, VIL received a loan for working capital which 
was not only guaranteed by the directors but also by VAL;” “[iln ad- 
dition, the directors made direct loans to VAL and VFL;” “VAL, VIL, 
and VFL’s production facilities are all located in the same city” and 
“positioned hardly 20 meters away from each other.” Jd. at 12 (quota- 
tion marks omitted). To the extent all this information relates to 19 
C.F.R. § 351.401(f)(2), which contain the “manipulation” factors to 
be examined, the court finds the information unhelpful for the pur- 
poses of reviewing Commerce’s decision that “substantial retooling” 
would not be necessary. 

Moreover, Commerce’s recent practice in collapsing is “to refrain 
from collapsing firms when there are differences in production facili- 
ties that would require substantial retooling.” Certain Porcelain-on- 
Steel Cookware From Mexico: Final Results of Antidumping Duty 
Administrative Review, 62 Fed. Reg. 42,496, 42,497 (Aug. 7, 1997) 
(“Porcelain-on-Steel”). Commerce does not reach the “manipulation” 
issue when the “substantial retooling” prong of the regulation is not 
met. See Certain Welded Carbon Steel Pipes and Tubes from Thai- 
land: Preliminary Results of Antidumping Duty Administrative Re- 
view, 63 Fed. Reg. 16, 974, 16,976 (April 7, 1998) (“Steel Pipes”) (“Be- 
cause we determine that the second[, “substantial retooling,”| 
criterion is not satisfied, it is not necessary to consider the third cri- 


margin and thereby circumvent the United States antidumping law.” Slater I at 1376 (em- 
phasis added). Slater J did not reach the “manipulation” issue. Jd. at 1375 n.8. 
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terion in the collapsing analysis — identifying the potential for ma- 
nipulation of price or production.”). Commerce specifically rejected a 
“totality of circumstances” approach in favor of its current practice. 
See Porcelain-on-Steel at 42,497. Under the “totality of circum- 
stances” approach, examining production facilities was a factor con- 
sidered in collapsing, and no one factor was dispositive. See Final 
Determinations of Sales at Less Than Fair Value: Certain Hot-Rolled 
Carbon Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat 
Products, and Certain Corrosion-Resistant Carbon Steel Flat Prod- 
ucts from Japan, 58 Fed. Reg. 37,154, 37,159 (July 9, 1993) (consid- 
ering factors, such as “degree of voting control,” “financial relation- 
ship,” “intertwined” operations, companies’ “transactions with each 
other,” and capability “of manipulating prices or affecting production 
decisions, through their sales and production efforts,” as well as pro- 
duction facilities). The current form of section 351.401(f) that solidi- 
fied Commerce’s new collapsing practice was adopted in 1997 and is 
explained in the Preamble, which seeks to clarify the “degree of con- 
fusion concerning [Commerce’s] practice of collapsing.” Preamble at 
27,345. That confusion seems to have survived into Commerce’s han- 
dling of the Viraj companies’ case. 

The Preamble is clear in its insistence on a separate analysis of 
“substantial retooling”: 


In addition to finding a significant potential for manipulation, 


[Commerce] also must find the requisite type of production fa- 
cilities. To clarify this point, we have revised paragraph (f) so 
that paragraph (f)(1) refers to the two basic elements, while 
paragraph (f)(2) contains the non-exhaustive list of factors that 
[Commerce] will consider in determining whether there is a sig- 
nificant potential for manipulation. 


Preamble at 27,346 (emphasis added). Furthermore, to the extent 
that Queen’s Flowers, which the government cites in support of its 
assertion, examined an agency determination that had predated the 
new regulation, the view of the Queen’s Flowers Court on collapsing 
is not directly on point here. The regulation and, accordingly, the 
agency’s practice on collapsing have changed since the Queen’s Flow- 
ers decision.* 

It is imperative that an agency follow its own regulations. See 
Slater I at 1378 (citation omitted). Commerce asserts that it has 
“discretion” to collapse the Viraj Group companies. Remand Results 
at 5 (citation omitted). However, the agency does not have discretion 
to violate a rule it adopted after notice and comment, fulfilling a leg- 
islative function. See United States v. Nixon, 418 U.S. 683, 694-96 


* Defendant’s credibility is not enhanced by its failure to bring this fact to the court’s at- 
tention. 
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(1974). The government reiterates that “the collapsing analysis must 
be made with a keen understanding of all of the facts of the case, 
taken as a whole, rather than any individual piece of the analysis 
being the ultimate determinative factor.” Remand Results at 20 (cit- 
ing its Draft Remand at 13). While this may be true, the new collaps- 
ing regulation on its face (and as explained in the Preamble) de- 
mands a separate analysis and a separate finding on the issue of 
“substantial retooling.” 

In tandem, while the agency “may depart from its earlier determi- 
nations and its own prior precedent, whatever the ground for depar- 
ture from prior norms, however, it must be clearly set forth so that 
the reviewing court may understand the basis of the agency’s actions 
and so may judge the consistency of that action with the agency’s 
mandate.” Marine Harvest (Chile) S.A. v. United States, 26 CIT ‘ 
244 F. Supp. 2d 1364, 1380 (2002) (citations and internal quotation 
marks omitted). In its Remand Results Commerce should have 
clearly articulated to the court its reasons for the deviation from its 
current practice of analyzing the “substantial retooling” prong sepa- 
rately, see, e.g., Steel Pipe at 16,976, and why it chose to engage in a 
type of “totality of circumstances” approach in this case, which it has 
otherwise abandoned. 

In subsequent remand, Commerce must focus on the companies’ 
production facilities and on whether or not “substantial retooling” of 
facilities would be required “in order to restructure manufacturing 


priorities.” 19 C.F.R. § 351.401(f)(1). And it must do so without refer- 
ence to the factors that bear on the “manipulation” issue in support. 
This is what is required under the regulation, Commerce’s own prac- 
tice, and the Preamble.” 


5 The Remand Results’ confusion relating to the application of the separate prongs is fur- 
ther exposed by Commerce’s discussion of the German Bar case. See Remand Results at 
13-14 (discussing Notice of Final Determination of Sales at Less Than Fair Value: Stainless 
Steel Bar From Germany, 67 Fed. Reg. 3159 (Jan. 23, 2002) (“German Bar”)). Plaintiffs ar- 
gue that the German Bar case does not support Commerce’s decision to collapse the Viraj 
Group. In German Bar, Commerce determined that, even though the German Bar compa- 
nies had production facilities that could produce similar and identical merchandise in a lim- 
ited range of bar diameters, they “would need to add entire production lines, not merely re- 
tool the existing operations” in order “to meaningfully expand the range of sizes produced at 
either plant.” Issues and Decision Mem. accompanying German Bar cmt. 15. In other words, 
the production lines had “limited” overlap. Jd. In the Remand Results, Commerce answers 
Plaintiffs’ argument by observing that the German Bar companies were not “collapsed be- 
cause of the combination of a ‘limited overlap’ in production capabilities and significant cor- 
porate structural impediments of the [companies’] ability to manipulate pricing and produc- 
tion.” Remand Results at 13 (emphasis in the original). In German Bar, however, Commerce 
engaged in an analysis of the “manipulation” issue, only because it found some overlap in 
the facilities, while cautioning that it was “[k]eeping in mind that the potential for manipu- 
lation is constrained by this limited overlap.” The record here is equivocal about whether 
the Viraj Group companies’ facilities have any overlap (let alone the “broad overlap” as- 
serted by Commerce). The German Bar notice was very specific that the factors outlined in 
section 351.401(f)(2) implicated the “manipulation” issue, not the “substantial retooling” is- 
sue — an approach not taken, but should have been taken, by the Remand Results. Further, 
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B. In applying its collapsing regulation, Commerce must ex- 
plain why it need not analyze the production facilities of 
each company and why in this case its analysis centered 
on the products the companies manufacture. 


1. Commerce must explain why it need not examine the production 
facilities of each company involved in collapsing and why it need not 
address the possibility of shifting production among companies in ei- 
ther direction. 


Another question that relates to the proper interpretation of the 
“substantial retooling” prong of the collapsing regulation is whether 
Commerce must examine the production facilities of each company 
involved or whether it is sufficient for Commerce to examine the pro- 
duction facilities of only one company. The regulation reads “produc- 
tion facilities for similar or identical products that would not require 
substantial retooling of either facility in order to restructure manu- 
facturing priorities.” § 351.401(f)(1) (emphasis added). Plaintiffs in- 
terpret the regulation to mean that each company’s production facili- 
ties need to be examined. See Pls.” Comments at 10 (““VAL, VIL, and 
VFL each lack similar production capabilities.”). The court finds 
Plaintiffs’ argument on this point persuasive. 

The regulation appears to require that Commerce examine the 
production facilities of both (or all) companies and evaluate the pos- 
sibility that production may be shifted from one company to another 
and vice versa. The first dictionary meaning of the word “either” is 
“each of the two.” 5 OXFORD ENGLISH DICTIONARY 102 (2d ed. 1989). 
Moreover, when used with a plural noun, the proper word to replace 
“either” is “both.” Jd. These definitions seem to support Plaintiffs’ po- 
sition. On the other hand, a secondary definition of the word “either” 
is “one or other of the two.” Jd. This definition seems to support the 
government’s position. This court will give substantial deference to 
the agency’s reasonable interpretation of its own regulation unless it 
is plainly erroneous and inconsistent with the regulation. See Mul- 
lins Coal Co. v. Director, 484 U.S. 135, 159 (1987) (citation and inter- 
nal quotation marks omitted). However, given two competing inter- 
pretations of the regulation and the record evidence in this case of 
very sparse of overlap of production facilities combined with the con- 
cern that collapsing the Viraj Group may lead to circumventing the 
United States antidumping duty law, the court requires more expla- 
nation from Commerce why its interpretation of the regulation is 
reasonable in this case. Specifically, Commerce must look further 


on the “manipulation” issue, the German Bar companies were owned by the same entity 
and had two common board members, whereas the Viraj Group does not have a common 
parent, but has common managing directors. See Viraj Group’s Reply to Pls.’ Comments at 
4-5. 
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into the possibility that the Viraj Group affiliates may not be able to 
shift production from VAL to VIL (or VFL) without “substantial re- 
tooling.” 

Here, Commerce focused solely on the production facilities of VAL 
in finding that “VAL could add bright bar finishing operations 
[which VIL already has] for less than 10 percent of its current fixed 
asset value” and in finding that this percentage does not constitute 
“substantial retooling.” Remand Results at 9. With respect to VIL, 
Commerce simply observed that “VIL has the ability to purchase 
black bar on the open market, rather than from VAL, and process it 
into bright bar using the production facilities it already has.”° Id. Ac- 
cordingly, Commerce concluded that “VAL and VIL have production 
facilities to make similar or identical products without substantial 
retooling of VAL’s production facility in order to restructure manu- 
facturing priorities.” Id. 

While not sufficiently addressing whether VIL’s facilities would 
need “substantial retooling,” Commerce’s determination does not ad- 
dress the possibility that VIL might receive a lower margin than 
VAL.’ See Pls.’ Comments at 20. As it stands now, the record shows 
that VIL does not have the production facilities required to produce 
the black bar or billet VAL produces and that a substantial addition 
to VIL’s facilities may be needed for VIL to produce black bar or bil- 
let.2 In the event that VIL receives a lower dumping margin than 
VAL, the Viraj Group may not be able to divert the production of 
black bar to VIL without “substantial retooling” of VIL’s facilities. 
VIL on its own cannot produce black bar or billet. To produce bright 
bar, VIL must purchase the input or the intermediate product, black 
bar, either from VAL or from a third party. In the event VIL pur- 
chases black bar or billet from VAL, that purchase may have to be 
examined with scrutiny because of the affiliated nature of the com- 
panies. Such examination would not be possible if the companies 
were collapsed. See Slater I at 1377 (questioning whether the use of 
the “major input rule” under 19 U.S.C. § 1677b(f)(3) and 19 C.F.R. 
§ 351.407(b), rather than collapsing, may be more appropriate in 
this case).° 


6 The court recognizes that VIL has the ability to purchase black bar on the open market. 
The record indicates that in the period of review either VAL supplied VIL with black bar or 
VIL leased VAL’s facilities. The Remand Results do not sufficiently address the concern that 
any transaction between VAL and VIL (or VFL) may not be at arm’s-length. 

7Commerce only gives the example of VAL receiving a lower margin. 

8VIL may have to add, for instance, induction and refining furnaces and argon oxygen 


decarburiser converters to produce black bar. See Slater J at 1376-77. Whether or not this 
constitutes “substantial retooling” is a question Commerce must decide. 


9Furthermore, there is still the question of whether or not there was a leasing arrange- 
ment between VIL and VAL during the period of review, which would have allowed VIL to 
use VAL’s facilities for the production of hot-rolled round bar and billet. Commerce now an- 
nounces that “the leasing agreements were not a determinant factor in [Commerce’s] col- 
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While lacking the analysis of VIL’s production facilities, the Re- 
mand Results are also perfunctory with respect to VFL’s production 
facilities. As recognized by Commerce, “VFL’s primary production op- 
eration relates to producing stainless steel flanges, and therefore, 
some of its production machinery is used exclusively for producing 
flanges,” and not bar. Remand Results at 10. While, as admitted by 
Commerce itself, see id., the focus should be on the company’s pro- 
duction facilities, rather than the question of whether or not VFL 
produces subject merchandise, the court’s concerns relating to the in- 
sufficient analysis of VIL’s capabilities are equally implicated with 
respect to VFL’s capabilities. As Commerce says, “VFL... has pro- 
duction facilities similar to those of VIL.” Jd. In particular, “VFL also 
has heating and annealing capabilities” without the capability to 
make black bar. Jd. Notwithstanding the new information that VFL 
installed facilities for and produced and sold “forged rounds/bars/ 
rods,” id. (internal quotation marks omitted), Commerce does not 
point to any evidence in the record that VFL has the capability to 
produce black or bright bar.'° 


2. Commerce must explain why in this case it focused on the prod- 
ucts the companies’ manufacture, rather than their production facili- 
ties. 


Intertwined with the question as to whether each company’s pro- 
duction facilities need to be evaluated is the related issue of whether 
the collapsing regulation refers to production facilities or product 
lines. Commerce states that the court “has specifically allowed for 
differences between production lines and products.” Jd. at 11 (citing 
Marine Harvest, 244 F. Supp. 2d at 1367-68 n.8)."" In fact, Com- 
merce centers a significant portion of its discussion in the Remand 


lapsing determination in this case.” Remand Results at 16; see also Def.’s Response at 15 
(“The alleged leasing agreement [is] not part of Commerce collapsing analysis.”). Contrary 
to the government’s surprising assertion here, in the Final Results Commerce specifically 
based its determination to collapse on its finding that “VAL and VIL can produce subject 
merchandise (i.e., similar or identical products) and can continue to do so, independently or 
under existing leasing agreements, without substantial retooling of their production facili- 
ties.” Issues and Decision Mem. accompanying Final Results cmt. 1. Again because a leasing 
arrangement, if any, would constitute a transaction between affiliated entities, it may have 
to be examined with special scrutiny — which examination Commerce’s decision to collapse 
the Viraj Group companies does not allow. 


10 Plaintiffs state: “VFL does not make any bar products but may have annealing capa- 
bilities to make one intermediate product, HRAP [(hot-rolled, annealed, pickled)] bar; its 
heavy forge equipment may be able to make large forged bar unlike either VAL’s black bar 
or VIL’s bright bar.” Pls.’ Comments at 26. That is, in the event Commerce finds after recon- 
sideration that VIL and VAL should be collapsed, it has to further explain how production 
facilities used to make forged bar and production facilities used to make black or bright bar 
are overlapping. 

11 The issue implicated in Marine Harvest was the successor-in-interest test, not a deci- 
sion to collapse. Moreover, the Marine Harvest companies’ production relationships were 
different than the Viraj Group companies: they did not produce the intermediate and the 
finished product respectively, as do the Vira) Group companies. 
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Results on the fact that black bar and bright bar are both subject 
merchandise defined by the scope of the administrative review, see 
Final Results at 45,957, and concludes that, therefore, VAL and VIL 
have production facilities that would not require “substantial retool- 
ing.” See Remand Results at 6-7. 

As Plaintiffs rightly observe, see Pls.’ Comments at 5-6, Com- 
merce’s interpretation of section 351.401(f)(1) in this manner would 
render a part of the “substantial retooling” prong hollow. Again, the 
regulation reads “production facilities for similar or identical prod- 
ucts that would not require substantial retooling ...in order to re- 
structure manufacturing priorities.” § 351.401(f)(1). It is insufficient 
for Commerce to declare that, because black and bright bar are simi- 
lar products under the definition of subject merchandise, their pro- 
duction facilities do not require “substantial retooling.”’” In order to 
be able to collapse the Viraj Group, Commerce must specifically ad- 
dress the question that the companies’ production facilities for simi- 
lar products would not require “substantial retooling.” Cf. Issues and 
Decision Mem. accompanying German Bar cmt. 15 (“section 
351.401(f)(1) concentrates not on a firm’s product line, but rather on 
its production facilities.”). 

Despite the fact they may both be subject merchandise, the record 
indicates that the production facilities needed for the production of 
black bar and bright bar may not be similar. The record shows that 
the black bar produced by VAL is an input in the production of bright 
bar (produced by VIL). VIL’s function in the production of bright bar 
is “finishing” the product at the last stage of production. “VIL picks 
up where VAL leaves off.” Pls.’ Comments at 9. Further, VAL supplies 
VFL with billet which VFL on its own cannot produce. So far Com- 
merce has not demonstrated that VAL, VIL, and VFL can shift pro- 
duction of black or bright bar (or, for that matter, any other product) 
from one another without “substantial retooling” of their facilities, 


12 The subject merchandise is defined in the Final Results as follows: 


Imports covered by this review are shipments of stainless steel bar (“SSB”). SSB means 
articles of stainless steel in straight lengths that have been either hot-rolled, forged, 
turned, cold-drawn, cold-rolled or otherwise cold-finished, or ground, having a uniform 
solid cross section along their whole length in the shape of circles, segments of circles, 
ovals, rectangles (including squares), triangles, hexagons, octagons, or other convex poly- 
gons. SSB includes cold-finished SSBs that are turned or ground in straight lengths, 
whether produced from hot-rolled bar or from straightened and cut rod or wire, and rein- 
forcing bars that have indentations, ribs, grooves, or other deformations produced during 
the rolling process. 


Except as specified above, the term does not include stainless steel semi-finished prod- 
ucts, cut length flat-rolled products (i.e., cut length rolled products which, if less than 
4.75 mm in thickness, have a width measuring at least 10 times the thickness, or, if 4.75 
mm or more in thickness, have a width which exceeds 150 mm and measures at least 
twice the thickness), wire (i.e., cold-formed products in coils, of any uniform solid cross 
section along their whole length, which do not conform to the definition of flat-rolled 
products), and angles, shapes and sections. 





U.S. COURT OF INTERNATIONAL TRADE 73 


thereby avoiding high dumping margins and circumventing the 
United States antidumping law. See Slater J at 1376.*° 


C. Commerce must explain why an investment even if worth 
less than 10 percent of a company’s fixed asset value does 
not constitute “substantial retooling” and why this figure 
by itself is sufficient to make Commerce’s “substantial re- 
tooling” determination reasonable. 


Commerce determined that “VAL could add bright bar finishing 
operations (e.g., pickling and annealing operations) for less than 10 
percent of its current fixed asset value” to be able to produce the 
bright bar.’* Remand Results at 9. Commerce further determined 
that this potential investment does not constitute “substantial re- 
tooling.” However, it is hardly possible to evaluate whether this 
number is significant when it is not presented in context and in rela- 
tion to a reference point. At first glance, an investment that costs 
less than 10 percent of fixed value of a company’s assets, to the ex- 
tent that cost approaches 10 percent, seems to be a significant out- 
lay. Commerce must explain to the court why it determines that an 
investment that may approach 10 percent of VAL’s fixed asset value 
is not “substantial.” Moreover, Commerce must tell the court 
whether any other consideration, beside the monetary value of the 
investment, may implicate the “substantial retooling” question, such 
as time that may have to be spent or other constraints on the compa- 
ny’s finances.'” 


13%n Slater I, the court also ordered Commerce to explain its turnabout relating to the 
nature of the companies production facilities. See Slater I at 1379. In particular, in its pre- 
liminary results Commerce determined that the Viraj Group companies’ production facili- 
ties are “complementary,” while in the Final Results it determined that they are “overlap- 
ping.” The corollary to the “substantial retooling” question is whether the companies’ 
production facilities have a “broad overlap.” In the Remand Results Commerce answered 
the court’s concerns by maintaining that “both descriptions are true.” Remand Results at 12. 
As explained above, Commerce based this assertion on the detail that black and bright bar 
are both subject merchandise. This assertion does not, however, resolve the question 
whether the production facilities of the black and bright bar are “overlapping” to a sufficient 
degree. So far, it appears that their production facilities are complementary, with little or no 
overlap. 

14Commerce must also explain to the court whether VAL, by merely adding annealing 
and pickling operations, could produce the cold-rolled bright bar that VIL produces. See Pl.’s 
Comments at 18 (asserting that the addition of annealing and pickling equipment would 
merely enable VAL to make hot-rolled, annealed, pickled bar [HRAP] and that to produced 
cold-finished bar, VAL has to also add cold-turning, -polishing, -rolling, -grinding, and 
-drawing equipment). The government answers that the 10 percent figure encompasses 
these finishing equipment, and only points to the Viraj Group’s June 29 questionnaire re- 
sponse at 90 and 73. See Def.’s Response at 11. 


15 The need to provide sufficient context and a reference point can be illustrated with the 
following examples. (These examples are for illustration only.) To wit, expending close to 10 
percent of fixed asset value may be a relatively insignificant investment for a large and di- 
versified company, while such an investment may not be feasible for a smaller company. Or 
a less than 10 percent investment may be insubstantial under industry norms. Moreover, if 
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It is well-known that a decision to collapse is “very much fact- 
specific in nature, requiring case-by-case analysis.” Preamble at 
27,346. However, presenting a raw number without more does not 
give the court the opportunity to review Commerce’s decision in a 
meaningful way. This court may not accept Commerce’s assertions 
on faith, but is required to evaluate whether they are reasonable in- 
ferences based on facts. See Atlantic Sugar, Ltd. v. United States, 744 
F.2d 1556, 1562 (Fed. Cir. 1984) (“substantial evidence on the record 
means more than a mere scintilla and such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion, 
taking into account the entire record, including whatever fairly de- 
tracts from the substantiality of the evidence”) (citation and internal 
quotation marks omitted). 

To illustrate how the citation of one value out of context does not 
lend itself to a meaningful review, it is instructive to look at Plain- 
tiffs’ counter-argument. Plaintiffs would like the court to hold that 
“substantial retooling” would be required of VAL’s facility to produce 
bright bar. See Pls.’ Comments at 21. To advance this position, Plain- 
tiffs argue that Commerce must not ignore “the magnitude of the ab- 
solute value of the expense of retooling for VAL,” in favor of the per- 
centage value cited by Commerce. /d. at 22. To that end, Plaintiffs 
give the court yet another number: retooling VAL’s facility would 
“equal to over half a million dollars in assets.” Jd. More persuasively, 
Plaintiffs add that “VFL would have to increase its investments in 
plant and machinery assets by almost Rs. [(Rupees)] 175 million in 
order to create a production facility similar to that of VAL.” Jd. at 19. 
And “[t]his is prohibitive for a company that only posted a net profit 
in [Fiscal Year] 2000 of less than Rs. 14 million — and would qualify 
by any measure as a ‘substantial retooling’ investment.” Jd. 

The question is whether any numbers cited would reasonably sup- 
port the conclusion that the required investment would not be “sub- 
stantial.” Therefore, Commerce needs to justify its position more 
fully and more responsively. Instead, Commerce merely replies to 
Plaintiffs’ comments that “[o]bviously, Commerce looks at the rela- 
tive proportion of the fixed assets when conducting such an analysis 
because the absolute values are meaningless when considering 
whether adding such facilities would be substantial for a particular 
company.” Def.’s Response at 11-12. This is an inadequate explana- 
tion. Commerce must explain to this court why the number it cites 
as the value of new potential investment (either in percentages or in 
absolute terms) in the Remand Results would not reasonably consti- 
tute “substantial retooling” within the meaning of the regulation. 


an investment would take longer to implement than the period the companies are under re- 
view, that investment may constitute “substantial retooling.” 
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D. Commerce must explain why it finds unnecessary to ad- 
dress the relative merits of collapsing and the major input 
rule as they relate to the facts of this case. 


In Slater I, the court suggested that the application of the “major 
input rule” pursuant to 19 C.F.R. § 351.407(b)’® may have been 
more appropriate in this case, as opposed to collapsing the compa- 
nies. See Slater I at 1377. Plaintiffs have repeatedly raised the same 
issue in their comments to the agency and the court. Instead of ad- 
dressing the issue, the government merely observes that “[b]ecause 
[the major input] provision only applies to transactions between af- 
filiated persons, once [Commerce] decided to collapse and treat the 
companies as one ‘person’ for the purposes of the antidumping analy- 
sis, it is not statutorily required to apply the provision.” Remand Re- 
sults at 15 (citation omitted). The government continues, “[i]n this 
case, [Commerce] determined that the Viraj Group companies is one 
entity and, therefore, the major input rule does not apply in this 
situation.”*” Id. 

There is no question that, when Commerce determines to collapse 
the companies, the major input rule does not apply because the rule 
relates to the examination of transactions between affiliates and, 
once the affiliates are treated as one entity, there is no reason or op- 
portunity to examine such transactions. However, the position that 
the major input rule does not apply here because Commerce had al- 
ready determined to collapse the Viraj Group companies is a non se- 
quitur. Given the court’s concerns in Slater I regarding affiliate 
transactions among the Viraj Group companies, the government 
needs to examine the relative merits of collapsing vis a vis the major 
input rule as applied or applicable to the facts of this case. See Slater 
I at 1377. That is to say that Commerce must directly refer to the 
Viraj Group companies’ production relationships which the record 
shows to be more like a supplier and a buyer, and complementary. 
Two of the companies (VIL and VFL) reportedly buy a major input 


© Section 351.407 (Calculation of constructed value and cost of production) reads: 

(a) Introduction. This section sets forth certain rules that are common to the calculation 

of constructed value and the cost of production. (See section 773(f) of the Act.) 

(b) Determination of value under the major input rule. For purposes of section 773(f)(3) 

of the Act[, 19 U.S.C. § 1677b(f)(3)], the Secretary normally will determine the value of a 

major input purchased from an affiliated person based on the higher of: 

(1) The price paid by the exporter or producer to the affiliated person for the major input; 

(2) The amount usually reflected in sales of the major input in the market under consid- 

eration; or 

(3) The cost to the affiliated person of producing the major input. 

17 Flsewhere (in reply to Plaintiffs’ comments), the government also states that “[ble- 
cause we have determined to continue to collapse the Viraj Group companies, we did not 
address the plaintiffs’ suggestions with respect to ‘the major input rule’ in the remand rede- 
termination.” Remand Results at 16. 
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used in their production facilities from an affiliate (VAL).'® If the 
production facilities of the companies are indeed complementary, col- 
lapsing the Viraj Group may lead to potential misstatements in the 
disclosure of the companies’ cost structures and manipulation of 
dumping margin calculations that should (and could) not be permit- 
ted under the statute. 


IV. CONCLUSION AND ORDER 


For all the foregoing reasons, the court finds that the Remand Re- 
sults fall short of satisfying the court’s instructions in Slater I. Com- 
merce must address and answer the points that are raised under 
separate subheadings in this opinion. Therefore, it is hereby 

ORDERED that the case is remanded to Commerce to reevaluate 
its collapsing decision; it is further 

ORDERED that Commerce shall have sixty (60) days, until May 7, 
2004, to complete and file its review. Plaintiffs and Defendants- 
Intervenor shall have thirty (30) days from that filing to file com- 
ment(s), and any reply by Commerce shall be due twenty (20) days 
after Plaintiffs’ comment(s) are filed. 


18 Or (if this matter were ever to be resolved) VIL uses VAL’s facilities under an exclusive 
leasing arrangement. In addition to asserting that Commerce’s decision was not based on 
the existence of a leasing arrangement in the period of review, see note 9, the Remand Re- 
sults also observe that Commerce first heard of the existence of a leasing agreement when it 
received the Viraj Group’s Rebuttal Brief. See Remand Results at 15. With these remarks 
Commerce implies that it is now not basing its decision to collapse on the leasing agree- 
ments, even though it seemed to do so in the Final Results. Not only does this court find the 
less than ideal clarity of the record in this case disheartening, but also agrees with Plain- 
tiffs that the record at a number of places contains an indication of this leasing arrange- 
ment. The court here will not pass judgment on Plaintiffs’ assertion, which incidentally elic- 
ited no response from the government, that “the very fact of an affiliate [(VIL)] resorting to 
operational leasing of another affiliate’s [(VAL’s)] production/equipment facility is per se evi- 
dence that it does not, on its own, have that production capability.” Pls.’ Comments at 14. 
Commerce, however, must address the issue of these leasing arrangements and explain to 
the court why it changed its position regarding such arrangements in its decision to col- 
lapse the Viraj Group companies and in its continuing defense of that decision. 
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